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LAWYERS PROFESSIONAL RESPONSIBILITY BOARD 

PUBLIC MEETING AGENDA 

 

September 12, 2025 – 12:30pm (in person and via Zoom) –  

Minnesota Judicial Center 

 Lunch provided for Board members 12:00pm 

 

 

1. Approval of minutes of May 16, 2025, meeting (attachment 1). 

 

2. Summer update: State Capitol Tour (attachments 2, 3).  

 

3. Rules committee report: Potential amendments to Rule 16, Rules on 

Lawyers Professional Responsibility (attachments 4-7). 

 

4. 2026 meeting dates (attachment 8). 

 

BREAK 

 

5. Update: working group on OLPR standard language for summary 

dismissals.  

 

6. Petition update: public comments on proposed changes to rules 1.8 and 

3.8, Rules on Lawyers Professional Conduct (attachment 9). 

 

7. Director’s report (attachment 10). 

 

8. Complainant appeal and other appeal statistics (attachment 11). 

 

9. Open discussion. 

 

10. Adjournment. 



1 
 

LAWYERS PROFESSIONAL RESPONSIBILITY BOARD 

PUBLIC MEETING 

 

OPEN MEETING MINUTES 

 

May 16, 2025, 12:30 pm (In-person and via Zoom) – Minnesota Judicial Center 

________________________________________________________________________ 

 

Board member attendance: 

 

• Benjamin Butler, Chair 

• Daniel Cragg 

• Kris Fredrick 

• Michael Friedman 

• Thomas Gorowsky 

• Elizabeth Henderson 

• Chad Hultgren 

• Tommy Krause 

• Paul Lehman 

• Frank Leo 

• Kevin Magnuson 

• Melissa Manderschied 

• Jill Nitke-Scott 

• Kristi Paulson, Vice Chair 

• Jill Prohofsky 

• Abigail Rankin 

• Amy Sweasy 

• Sharon Van Leer 

• Carol Washington 

 

Other attendees: 

 

• Minnesota Supreme Court liaison Justice Gordon Moore 

• Susan Humiston, Director of the Office of Lawyers Professional Responsibility 

• Members of the OLPR staff 

• Members of the public  

 

Minutes: 

 

1. Chair Ben Butler called meeting into session at 12:31pm on Friday May 16th.  He 

introduced Supreme Court liaison Justice Gordon Moore and welcomed back 
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returning members of the board and public. Butler also welcomed the four new 

attendees whom he said would be introduced later.  

 

2. Thomas Gorowsky moved to approve the minutes of the January 2025 meeting. Jill 

Prohofsky seconded the motion. The motion passed unanimously. Chair Butler 

thanked the board admin Ava Shannon for her continued efforts with drafting the 

minutes. 

 

3. As previously stated, the board had gained 4 new members since the January 

meeting. Attorney member Abigail Rankin was first to speak, Rankin is working as 

general council at the office of administrator hearing. Amy Sweasy is a professor at 

the University of Minnesota Law School where she teaches professional 

responsibility to potential attorneys. Sweasy worked as the assistant county attorney 

for Hennepin for 30 years and has a background in criminal prosecution and with 

working for the District Ethics Committee (DEC). Elizabeth Henderson is the office 

manager for 6th judicial district public defender’s office. Kris Fredrick, the nominee 

of the Minnesota State Bar Association (MSBA) is a new attorney member. The 

final new member, Chad Hultgren was not yet at the meeting during introduction, 

but he arrived later. Hultgren is the second appointed public member. Returning 

board members followed these introductions with short introductions of their own. 

 

4. Chair Ben Butler introduced the next order of business, an action item to draft 

changes to the Executive Committee Policy & Procedure #1 regarding late 

complaints. Until recently, before the board had their own admin assistant, the 

OLPR would determine what happened to late complaints.  Board members were 

sometimes assigned late cases with the prompt:  

 

“Your appeal was received beyond the 14-day time limit for appealing the 

Director’s determination.  The reviewing Board member may determine that 

the appeal will not be allowed.” 

 

Last meeting board members decided they would prefer if the issue of tardiness was 

decided before the appeal was assigned to them. In accordance with this Chair 

Butler had made an amendment to the Executive Committee rules on assignment:  

 

“The Board views the 14-day deadline as one akin to a claim-processing rule 

rather than a jurisdictional rule.  See Rued v. Comm’r of Human Services, 13 

N.W.3d 42, 47-50 (Minn. 2024) (explaining differences between claim-

processing and jurisdictional rules).  If a complaint is submitted after the 14-

day period has elapsed, then the Chair or the Chair’s designee, after 

consulting with the Executive Committee, must determine whether good 

cause exists to accept the complaint and assign it to a Board member.  The 

Chair or designee must consider all relevant facts, including but not limited 
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to the length of the delay, the reasons for the delay, the potential unfair 

prejudice to the respondent or the Director from accepting the complaint, and 

the potential unfair prejudice to the complainant from rejecting the 

complaint.  The Chair or designee’s decision on the timeliness of the appeal 

is final. The chair or designee will document the decision and the reason for 

the decision.”  

 

Last time some members also had issue with the shortness of 14-day appeal window. 

Chair Butler said he was not fully content with the deadline, but members were not 

unanimous on their want to change it.  Butler explained his view that the deadline 

was not jurisdictional but is waivable in the opinion of the executive committee. He 

then explained the way appeals will be handled going forward: they will be received 

by the board’s admin assistant who will send the tardy appeal to the executive board 

for a decision on timeliness. There have been significantly more than expected of 

these; about one a week. The board admin assistant Ava Shannon will then ask the 

late appellate for any reasoning behind the tardiness, the answers she sends to the 

executive committee to make their choice.   

 

With this context given, Chair Butler opened the change for discussion. Susan 

Humiston asked about requests for extensions on the front end, something the OLPR 

receives frequently. Butler stated this front-end extension would be included with 

this rule change but would be treated with the same consideration as the normal late 

appeals with reason. Board member Melissa Manderschied asked about the 

documentation process for these denied appeals or similarly documentation of 

accepted appeals and a norming of what is good cause. Butler stated that if 

documentation was important, we could get some, but for now this process is a little 

more informal, all correspondences will be uploaded to SharePoint for the OLPR to 

keep in their file system. Chair Butler pointed out because this is an executive policy 

and procedure it is not technically up for vote by the board, but they wanted to bring 

it to their attention anyway. Butler also clarified the addition of "of board member 

decision" to the timeliness heading right under the new language. After some 

discussion it was decided the chair or designee will document the decision and the 

reason for the decision. With that William Pentelovitch moved to accept with 

Melissa Manderschied seconding.  The board unanimously adopted the policy and 

procedure language.   

 

5. Next the board discussed an important law update due to in re Reinstatement of 

Selmer, William Pentelovitch was the panel chair on the matter and had been asked 

to speak on the lengthy process. Scott Selmer was originally admitted to practice 

law in the 1970s in Wisconsin, gaining his Minnesota law license in 1984. He had 

a history of discipline beginning in the 1990s with an 18-month suspension for 

frivolous behavior and litigation. He was suspended in 2015 indefinitely, with 2 

aborted applications for reinstatement in the time since. Pentelovitch stated that a 
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week before the hearing they received the briefings from both sides, with the brief 

from Mr. Selmer and his attorney claiming that all the discipline he had ever 

received both from the Minnesota and Wisconsin bar had been a result of racism. 

The panel was not able to reconsider old discipline and also had a public member 

who had to step out, forcing Wendy Sturm to step up at the last minute. Selmer’s 

attorney gave his 15–20-minute opening solely about the racism Selmer had faced. 

After it was read onto record and to Mr. Selmer and council what burden it is he 

must prove here, and that his current argument was not addressing it. When the 

panel then asked council if they were able to proceed, they said they were unable to 

prove what was needed and asked for a recess. A recess was called and after that 

Mr. Selmer’s attorney not only resigned from the case but from the bar. Mr. Selmer 

returned with a new attorney who was also his brother and a well-respected attorney 

in the twin cities. Several requests for continuance were granted with the hearing 

taking place the following March, containing 2 days of testimony which resulted in 

a split decision of 2 panelists being anti-reinstatement and 2 being pro-

reinstatement. The Supreme Court upheld this decision and said Selmer should not 

be reinstated.  Pentelovitch believed this meant three things that would impact our 

board members: 

 

i. The language in In re reinstatement of Trombley which usually calls 

for the court to consider the behavior closest to the time of the hearing 

is a gradation. Selmer has been suspended for 8 years; the court does 

not believe it’s unfair to look at this time as a whole as well as 

Selmer’s potential recent change.  

ii. The court clarified what “clear and convincing” evidence means in a 

case like this, with the panel adopting language from a 2019 Supreme 

Court hearing that claimed that clear and convincing needed to be 

“high probability”. 

iii. Intellectually competent means competent to practice law. Mr. Selmer 

is clearly generally competent; he was able to obtain a master’s in 

journalism from Columbia University during his eight-year 

suspension. He also brought several sincere and credible witnesses, 

but none were able to testify directly to his ability to practice law. 

 

The other panelists shared their thoughts, with Paul Lehman stating he agreed with 

Pentelovitch, he was not convinced that Mr. Selmer’s change was genuine or 

warranted reinstatement, even after Selmer switched attorneys Lehman still thought 

his correspondence with the OLPR was disrespectful. John Zwier was the dissenting 

member, and the other attending panel members thanked him for his bravery to 

dissent on his very first case. Zwier was worried about following the legal standard 

set in Trombley and thanked the court for clarifying the standard. Pentelovitch also 

pointed out Zwier was the one to ask what counts as clear and convincing evidence, 

allowing for the court to clarify which will be helpful. Supreme Court Liaison 
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Gordon Moore commented on the case that the court’s decision speaks for itself but 

there was room for clarification on Trombley and glad it was given. Finally Chair 

Butler thanked the group for their ability to disagree and remain respectful, which 

shows the system works.  

  

6. A ten-minute recess was called.  

 

7. Next working groups were asked to give their updates: 

 

a. Director Humiston had previously spoken to the board about the current 

summary dismissal template and her want to update some of the language 

and streamline the template. Since it’s adoption in the 1980s the template has 

not been changed at all and according to Director Humiston is far more in-

depth than similar documents other agencies have. Carol Washington asked 

if this would be an update to the whole process of summary dismissals or just 

how they articulate it. Director Humiston said it would be a change only to 

the template, not to how they investigate incoming cases. Michael Friedman, 

who is on the working group, said they would be meeting Monday the 19th 

for the first time and will reach out to the director following the meeting. 

b. The working group to update the LPRB website had convened by email 

already and have a draft of the website in front of them. The work group told 

director Humiston it would be useful for her to call for conference with them 

and the website designer, David. 

 

8. Petitions and Public Hearings update, the LPRB and OLPR are filing a joint petition 

asking for substantive change to allow for lawyers to give nominal gifts to clients 

in special circumstances. The board has already said everything it will say on the 

matter officially, but if any other organizations want to speak up and give their 

opinion to the court that is encouraged. The deadline to be heard on this is June 23rd, 

the Supreme Court will assess the need for a hearing after this.  

 

9. The Director began her report with an update on the OLPRs upcoming move. The 

move is a major downsize, which the Director described as an interesting challenge. 

Half of the space has been leased out to the new competency attainment board and 

civil legal aid; the other half is still looking for a lessee. The director reported aside 

from the move this is a very busy time of year for the OLPR. The OLPR have been 

working with the state finance department to create a budget that they will bring to 

the court in June. Director Humiston is working on the annual report and is always 

open to suggestions for things people want to see in the report or things people 

believe they should be reporting on, particularly relating to the system. Right now, 

the report is mostly just updating the numbers from the previous years, so she 

encouraged the board that this is their opportunity to report on the current state of 

professional responsibility.  
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Susan also reported on the quality workplace survey the OLPR took recently, it had 

73% engagement. The results showed that OLPR employees felt connected to their 

work, cared about the quality of their work and believed their coworkers did as well. 

The environment overall and coworker relationships were rated highly, with the 

main issue being almost half of employees feeling overwhelmed and unable to keep 

up with their work in the time given, the director believed this was a training issue 

and could be improved upon.  

 

The OLPR will have their all-day ethics seminar where they will have speakers 

including Justice Moore, a law professor, a disbarred attorney who went to prison 

and a section of the boards choosing. 

 

The OLPR continues to receive a more than average number of complaints. So far, 

they have received 524 complaints they have opened, with 664 if you add the 

number of complaints sent in that do not respond when asked for more information.  

The number of nonresponses has doubled from this time last year from 74 to 140. 

With this influx of cases the OLPR is looking at how much they consider things, 

Humiston reported that Colorado only investigates 250 a year, that’s 1/3 of what 

Minnesota is doing. The Director asked the board to consider maybe this is a good 

time to think about how we are doing things and how are we best serving people.  

 

ABA Opinion 515 allows an attorney to disclose criminal conduct of a client when 

it is against them. Director Humiston wanted the board to be aware of this decision 

as it hasn’t always been the advice they give but happy to follow it now. Chair Butler 

and Director Humiston have coauthored an article coming out in “Bench and Bar” 

on confidentiality and ineffective council claims. Humiston will be speaking next 

week about proposed rule changes at a seminar, this is the time to address any 

comments or concerns. 

 

Finally, Humiston addressed “Lawyers Concerned for Lawyers” a small solo group 

started by the OLPR for attorneys. This has obviously brought up several questions 

concerning confidentiality. They have been working with a handful of attorneys and 

are working on creating an FAQ. 

 

10. Board admin assistant Ava Shannon had a brief speech about her first year as the 

board’s part time assistant, her role and how she is best able to help board members. 

She reminded board members that the board letterhead is on the LPRB SharePoint 

homepage. It is one of the blue links and comes in both PDF and word version. Most 

members are using an older letterhead that does not have the correct LPRB address, 

so members were asked to check to make sure they are using the most recent version.  

 

Board Admin Shannon also had the statistics for the first quarter of 2025. The 

number of average days to complete remains remarkably low, with DNW 
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investigations and admonition appeals averaging at 19 days and DNW’s without 

investigation at 20 days.  

 

11. Chair Butler opened the floor for discussion, when hearing none he reminded board 

members the next event the LPRB would be hosting is in July and is a tour of the 

capitol with Justice Gordon Moore. 

 

12. William Pentelovitch moved to adjourn; the motion was seconded by Melissa 

Manderschied and passed. 

 

 





PATRICK DOTFY MURPHY



 

STATE OF MINNESOTA 

IN SUPREME COURT 

ADM10-8043 

IN RE MINNESOTA RULES ON LAWYERS  
PROFESSIONAL RESPONSIBILITY 

O R D E R  

Rule 16 of the Minnesota Rules on Lawyers Professional Responsibility (RLPR) 

governs the temporary suspension of an attorney pending disciplinary proceedings.  This 

court will benefit from consideration by the Lawyers Professional Responsibility Board as 

to whether Rule 16, RLPR should be amended to allow for an alternative “fast track” 

temporary suspension process in certain circumstances. 

Based on all of the files, records, and proceedings herein,  

IT IS HEREBY ORDERED THAT:  

1. Consideration of amendments to Rule 16, RLPR is referred to the Lawyers 

Professional Responsibility Board. 

2. The board should consult with the Director of the Office of Lawyers 

Professional Responsibility prior to filing its report with this court.  The board must file its 

report and any amendment recommendations on or before January 31, 2026. 

Dated:  July 9, 2025    BY THE COURT: 

 Theodora K. Gaïtas 
 Associate Justice 

July 9, 2025



From: Austad, Jana
To: Butler, Benjamin
Cc: Moore, Gordon; Humiston, Susan
Subject: Lawyer Professional Responsibility Rule 16: Temporary Suspension
Date: Wednesday, July 9, 2025 4:40:12 PM
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You don't often get email from jana.austad@courts.state.mn.us. Learn why this is important

External message alert: This message originated from outside the Board of Public Defense
email system. Use caution when clicking hyperlinks, downloading pictures or opening
attachments.

Good afternoon, Mr. Butler-
 
As  Chair of The Lawyer Professionally Responsibility Board, I am writing today to ask that
Minnesota Rules on Lawyers Professional Responsibility Rule 16 on Temporary Suspension be
reviewed.
 
In recent years violence has become an increasingly common response to personal and
societal pressures. No profession has been spared. This has included circumstances involving
attorneys in Minnesota. While evaluating appropriate responses to a situation in the 9th

Judicial District,  I learned about the current Lawyers Professional Responsibility Rule 16 on
Temporary Suspension. As the rule is currently structured a timely temporary suspension
process would take at least 2 months. Through a variety responses from differing agencies
(including OLPR), a serious threat was interrupted and the situation calmed. No one in the
branch was harmed. However, there was not an action available for immediate suspension of
the attorney’s license under the current rule.
 
After a quick review, there are other professional licensing boards in Minnesota and elsewhere
that have alternative temporary suspension processes allowing for more timely action in the
most urgent circumstances. I have attached a screen shot of the rule in North Dakota as an
example. While our most recent circumstance was extreme, recent history indicates it will not
be uncommon for professional license boards to respond to extreme behavior. I was happy to
hear your name as the chair of this committee. I am confident this request will receive
thoughtful consideration. Please do not hesitate to call or write if I can answer any questions
or help in any way.
 
 
Best Wishes,
Jana Austad
 
Jana Austad



Chief Judge, Ninth Judicial District
Cass County Courthouse
P. O. Box 3000
300 Minnesota Ave.
Walker, MN 56484
218-330-4256
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LAWYERS PROFESSIONAL RESPONSIBILITY BOARD 

 

2026 PUBLIC MEETING DATES - PROPOSED 

 

 

January 23, 2026 

 

May 15, 2026 

 

September 11, 2026 

 

December 11, 2026 



STA TE OF MINNESOTA 

IN SUPREME COURT 

ADMl-08042 

IN RE PROPOSED AMENDMENTS TO THE 
MINNESOTA RULES OF PROFESSIONAL CONDUCT 

COMMENTS OF THE PROFESSIONAL REGULATION COMMITTEE 

In response to the Court's Order dated April 23, 2025, the Professional 

Regulation Committee (Committee) of the Minnesota State Bar Association 

(MSBA) respectfully submits the following comments regarding the Joint Petition 

of the Lawyers Professional Responsibility Board (LPRB) and the Office of 

Lawyers Professional Responsibility (OLPR) for Amendments to the Minnesota 

Rules of Professional Conduct. Specifically, the LPRB and OLPR seek to amend 

Rules 1.8 concerning financial assistance from lawyer to client, and Rule 3.8, 

concerning the special ethical duties of prosecutors. 

Comments of the Committee re Rule 1.8 

The Committee supports the LPRB and OLPR petition to amend Rule 

1. 8( e ), permitting lawyers representing indigent pro bono clients to assist with 

basic needs that affect access to the justice system. This amendment aims to fill a 

critical humanitarian gap in the current rule. For many indigent clients, the 

inability to meet basic needs can severely limit their participation in legal 
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proceedings. By pennitting limited, good-faith assistance, the amendment supports 

a more compassionate and practical approach to pro-bono representation while 

maintaining appropriate ethical safeguards. 

The Committee observed that lawyers might have difficulty understanding 

the meaning of "modest" and that new Comments 11-12, while informative, did 

not cover certain practical applications. The Committee suggests that the LPRB 

and OLPR consider issuing an ethics opinion to assist attorneys in understanding 

the term "modest," which is inherently subjective and may be interpreted 

inconsistently across different practice settings. The Committee is not suggesting 

that a monetary amount be assigned to define modest. Guidance could address the 

duration and frequency of gifts. Can a gift exceed modest if repeated or multiple 

gifts are given to the same client? For example, a lawyer could reasonably 

conclude a one-time payment of a client's rent to avoid eviction falls within the 

definition of modest, but what if a lawyer does this multiple times over the course 

of a representation? Additionally, guidance regarding what records, if any, 

lawyers should maintain regarding gifts given in connection with Rule 1. 8( e )( 4) 

and how to handle a potential client who discusses the possibility of gifts with a 

lawyer prior to retention. 

This Committee consulted with the MSBA Access to Justice Committee 

Pro Bono Council on its comments to Rule 1.8. The Pro Bono Council indicated 

its general support for the proposed an1endment to Rule 1. 8( e ). Members of the 
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Pro Bono Counsel favored a policy of lessening the restrictions in the current 

version of the rule, which prevent Minnesota lawyers from making humanitarian 

gifts to clients that improve efficiency and access to justice for fear of professional 

discipline. 

Comments of the Committee re Rule 3.8 

The Committee also supports the LPRB and OLPR petition to amend Rule 

3.8(d), (g), and (h). The proposed amendments represent a step in the right direction 

to reduce inconsistencies in practice within the state and clarify prosecutors' ethical 

duties when new or compelling evidence suggests a wrongful conviction. 

Importantly, the proposed amendments provide guidance on prosecutors' disclosure 

obligations for not only exculpatory evidence, but also evidence that tends to negate 

guilt or mitigate the offenses at various stages, including post-conviction. Though 

some proposed amendments depart from the ABA Model Rule or risk creating gaps 

in accountability or required remediation efforts, the updates improve fairness and 

integrity in the criminal justice system. 

Proposed amendments to Rule 3.8(d) 

Rule 3 .8( d), defines prosecutors' ethical obligations to disclose evidence that 

may negate the guilt of the accused or mitigate the offense. The proposed amendment 

to Rule 3.8(d), requires that prosecutors disclose all evidence or infom1ation required 

"under applicable law and procedural rules" that the prosecutor "knows or reasonably 

should know" tends to negate guilt or mitigate the offense. The Committee is 
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cognizant this amendment departs from the ABA Model Rule 3.8(d), and supports 

the amendment as drafted. The proposed language accounts for the fact that 

disclosure obligations under Brady sit at the intersection of a prosecutor's legal and 

ethical duties. Therefore, the ethical rule should align, or at least not conflict, with 

constitutional and procedural standards applicable in this jurisdiction. 

One area of potential ambiguity with Rule 3.8(d), concerns the proposed 

phrase "reasonably knows." There may be a question as to whether "reasonably 

knows" at Rule 3.8(d) would be interpreted as creating a higher standard for 

prosecutors than exists at Rule 9.01, Minnesota Rules of Criminal Procedure, which 

focuses on information in the prosecutor's possession and control. 

Proposed amendments to Rule 3.8(g), and (h) 

The proposed language for new Rule 3.8(g) and (h), share similarities where 

they both concern a prosecutors' ethical obligations to make disclosures and 

remediation efforts, which are triggered by a prosecutors' awareness of new, 

credible, and material evidence of wrongful conviction. The Committee supports 

these new paragraphs which activate heightened obligations for prosecutors to take 

appropriate steps to investigate and remedy potential injustices. 

Under the proposed paragraph (g), a prosecutor who becomes aware of such 

new evidence that creates a reasonable belief that a convicted defendant may be 

innocent must promptly disclose the evidence to the appropriate court or authority. 

And if the conviction arose in the prosecutor's current jurisdiction the obligation 
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extends to disclosure to the defense and reasonable steps to initiate an investigation. 

The proposed new paragraph at Rule 3.8(h) goes further than paragraph (g), to 

require a prosecutor who knows of clear and convincing evidence which indicates a 

person in their current jurisdiction was wrongfully convicted must act to remedy the 

conviction. 

While supporting these proposed amendments, the Committee observed 

paragraph (g)(2)'s proposed "current jurisdiction" limitation on a prosecutor's 

investigation or remedy obligations risks potential gaps in prosecutors' accountability 

for past cases for which convictions arose outside their current jurisdiction. Though 

prosecutors would still have a duty to notify the appropriate court or authority under 

(g)(l), the heightened objections to notify the defense at (g)(2) are inapplicable. The 

Committee reviewed past comments by stakeholders, but those submissions 

concerned prior iterations of the current proposed amendments, and none included 

comments on these issues. The Committee defers to the c01mnents by County 

Attorney Offices and Public Defender Offices regarding other procedural or 

precedential applications that lessen concern of these potential accountability gaps. 
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Dated: ~ DI .l-0,)j- Respc lly su~mitted, 

By {~ ~ k ~ . 
Cassie Hanson (Attorney Lie. # 0303422), Chair 
MSBA Professional Regulation Committee 
Fredrikson & Byron, P.A. 
60 South Sixth St, Suite 1500 
Minneapolis, MN 55402-4400 
9 hanson@li·cd la \V. <.:OfTl 

(612) 492-7041 

~?S ~ ~ -
~~~--

By,____-"------- ------ ­
Nicole S. Frank (ID # 0388822), Incoming Chair 
MSBA Professional Regulation Committee 
Bradford Andresen Norrie & Camarotto 
3600 American Blvd. W., Suite 670 
Bloomington, MN 55431 
nfrank@banclaw.com 
(612) 430-9556 
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Hennepin County Attorney’s Office 
Government Center, 300 South Sixth Street, Minneapolis, MN 55487 
www.hennepinattorney.org 

Minnesota Supreme Court 
Minnesota Judicial Center 
25 Rev. Dr. Martin Luther King Jr. Blvd. 
Saint Paul, MN 55155 

June 16, 2025 

Re:   Proposed Amendment to Rule 3.8 of the Minnesota Rules of Professional 
Conduct (No. ADM10-8005) 

Dear Chief Justice Hudson and Justices of the Supreme Court: 

On behalf of the Hennepin County Attorney’s Office (“HCAO”), I write in support of 
the Joint Petition of the Lawyers Professional Responsibility Board and the Office of 
Lawyers Professional Responsibility to amend the Minnesota Rules of Professional 
Conduct dated January 22, 2025 (the “Petition”), specifically as the Petition relates to the 
proposed changes to Rule 3.8. The HCAO does not express an opinion concerning the 
Petition’s proposed amendment to Rule 1.8. 

As the state’s largest prosecutor’s office, the HCAO takes seriously the mandate for 
prosecutors to act not simply as ordinary litigants within an adversarial system, but as 
ministers of justice in the truest sense. The Minnesota Rules of Professional Conduct 
rightly recognize the unique role of prosecutors by setting out certain special 
responsibilities in Rule 3.8. The proposed amendment represents a reasonable expansion 
upon the existing Rule and one that is wholly consistent with the animating purpose of 
that Rule. 

At its most simple, the role of the prosecutor is to see that justice is done. That 
responsibility does not suddenly dissipate when a conviction is obtained. Should 
information later come to light that casts serious doubt upon the validity of a conviction, 
a prosecutor who strives to promote justice cannot in good conscience simply ignore such 
information. Thus, the proposed Rules 3.8(g) and (h) impose modest, common-sense 
obligations on prosecutors. As the Petition notes, the proposed language is closely 
modeled on the American Bar Association’s Model Rules, and variants of this language 
have been successfully incorporated in states around the country. We are aware of no 
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jurisdiction in which these Rules have imposed undue burdens upon or created substantial 
confusion among prosecutors. 

Notably, the threshold for triggering these proposed Rules is relatively high. Rule 
3.8(g) only comes into play when a prosecutor becomes aware of “[1] new, [2] credible, 
and [3] material evidence creating [4] a reasonable belief that a convicted defendant did 
not commit an offense of which the defendant was convicted.” While it is not uncommon 
for convicted individuals and their advocates to proclaim their innocence, it is less 
common for prosecutors to encounter information that has each of the four 
characteristics contemplated under Rule 3.8(g). Thus, we would expect that most 
prosecutors would not find themselves in situations implicating this Rule with any 
regularity.  

The flip side, however, is that, when these four requirements are satisfied, there is 
simply no justification for a prosecutor’s inaction. What Rule 3.8(g) actually requires of the 
prosecutor in that situation is modest and reasonable. If the conviction is from a different 
jurisdiction than where the prosecutor currently works, they simply have to disclose the 
information to an appropriate authority in that jurisdiction. If the conviction is from that 
prosecutor’s current jurisdiction, naturally more is expected of them. To start, the 
prosecutor must disclose the evidence to the defense, an act of negligible burden.  

Arguably more demanding upon the prosecutor is the requirement that they 
“make reasonable efforts to cause an investigation to determine whether the defendant 
was convicted of an offense that the defendant did not commit.” Even there, however, the 
language is flexible and does not prescribe who should conduct such an investigation, the 
particular steps that must be taken in connection with that investigation, or what 
constitutes “reasonable efforts.” The HCAO has established a Conviction Integrity Unit 
specifically for the purpose of investigating plausible claims of wrongful conviction. While 
we would certainly support other counties interested in incorporating such a model, 
nothing in the proposed Rule 3.8(g) would require any such formal structure. Indeed, the 
language does not even require that the investigation be conducted within the office of 
the prosecutor who receives the exculpatory information. A prosecutor could presumably 
satisfy their obligations under the proposed Rule by taking the exculpatory information 
to the Conviction Review Unit of the Attorney General’s Office and encouraging them to 
investigate. That simply is not too much to ask of an ethical prosecutor who has been 
alerted to a potential wrongful conviction. 

Rule 3.8(h) asks more of prosecutors than does Rule 3.8(g), but the standard for 
triggering that higher obligation is itself higher. Specifically, Rule 3.8(h) only comes into 
play when the “prosecutor knows of clear and convincing evidence establishing that a 
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defendant in the prosecutor’s current jurisdiction was convicted of an offense that the 
defendant did not commit.” In that case, the Rule requires the prosecutor to “seek to 
remedy the conviction.” As a practical matter, we take that directive in most instances to 
mean supporting a petition for postconviction relief under Minnesota Statutes Section 
590.01, although it might also be satisfied by supporting an innocence-based pardon 
petition before the Board of Pardons. It goes without saying that those are bold and 
uncommon actions for prosecutors to take under ordinary circumstances. But, again, 
prosecutors are only required to do so where they know of “clear and convincing 
evidence” of innocence, a very high standard. Frankly, we do not know any conscientious 
prosecutor who, possessing such compelling knowledge of innocence, would not be 
moved to remedy the injustice. This proposed Rule simply requires prosecutors to do the 
decent, ethical thing. 

Finally, we also support the proposed change to the language of Rule 3.8(d) 
concerning prosecutors’ pretrial disclosure obligations. We agree with the assertion in the 
Petition that the proposed change brings the language of this Rule into alignment with 
existing case law and will promote clarity and consistency. 

We commend the Court for its thoughtful consideration of this issue and 
respectfully encourage the Court to grant the Petition as it relates to the proposed 
amendments to Rule 3.8 of the Minnesota Rules of Professional Conduct. 

 

Respectfully submitted, 

 

Mary Moriarty 
Hennepin County Attorney 
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STATE OF MINNESOTA

IN SUPREME COURT

ADM10-8005

Comments of the Minnesota Board of Public Defense Regarding Proposed Amendments

to the Minnesota Rules of Professional Conduct

TO: THE MINNESOTA SUPREME COURT

The Minnesota Board of Public Defense (“the Board”) strongly supports the

proposed amendments to Minnesota Rules of Professional Conduct 1.8 and 3.8. The

proposed amendments to Rule 3.8 will clarify that prosecutors throughout the state have

not just a legal or moral but an ethical obligation to disclose relevant evidence and take

action to remedy wrongful convictions. The proposed amendment to Rule 1.8 will make

our system fairer and more just to people of limited means — precisely the clients the

Board’s lawyers .represent.

As the Court knows, the Board coordinates and oversees the statewide public

defender system in Minnesota to ensure that all indigent clients are treated fairly by the

criminal justice system and are provided with effective legal defense services. The vast

majority of criminal cases in Minnesota, both in district court and on appeal, are handled

by public defenders. Given the breadth of our statewide experiences in the areas directly

affected by these amendments, the Board hopes that its comments will be particularly

helpful to the Court’s consideration of the petition.
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L. The Court should adopt the amendments to Rule 3.8 to create and

standardize prosecutors’ ethical duties to timely disclose relevant evidence

and take action to remedy wrongful convictions.

The Board endorses the rationales set forth in the Joint Petition and as stated in the

request of the Great Northern Innocence Project. To be frank, Minnesota should have

adopted these amendments long ago. As the ABA and many other states have recognized,

making prosecutors’ duty to disclose an ethical responsibility, rather than just a rules-based

one or one based on the bare minimum protections of Brady v. Maryland, 373 U.S. 83

(1963), and similar cases, will help clarify and give substance to the oft-repeated maxim

that a prosecutor is a minister of justice. See State v. Ramey, 721 N.W.2d 294, 300 (Minn.

20006) (“as we have repeatedly said, a prosecutor ‘is a minister of justice whose obligation

is to guard the rights of the accused as well as to enforce the rights of the public.”” (citation

omitted)); see also Berger v. United States, 295 U.S. 78, 88 (1935) (prosecutor’s

“interest...in a criminal prosecution is not that it shall win a case, but that justice shall be

done”).

The proposed amendment will help prosecutors realize their goals as ministers of

justice in at least two practical ways. First, they will help standardize the practice of

discovery across Minnesota. Right now, there are at least 87 different discovery policies in

our state; one for each of the 87 county attorneys.! In reality, there are hundreds of different

! For example, at least one county attorney’s office had a policy or practice of not

disclosing conversations between its victim/witness staff and prosecution witnesses, even

when those conversations related to the case, on the ground that disclosure was not

required because the conversation was not with a lawyer. Numerous offices report

conversations with witnesses by saying only that “nothing new was disclosed” while

providing no guidance on what that office does and does not consider “new.”
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policies and practices as each prosecutor, while working under the guidelines of their

offices and this Court’s rules and caselaw, makes individual decisions about what (if

anything) to disclose and when (if ever) to disclose it.

Prosecution discovery in Minnesota’s criminal cases is an ongoing game of “hide

the ball” that goes against the ideals of a prosecutor as a minister of justice. Far too often,

prosecutors turn over important information on the eve of or during trial, forcing our clients

to choose between proceeding unprepared or sitting in jail for even longer while their

extremely busy public defender scrambles to make sense out of what has just been dropped

on them.” The proposed amendment to Rule 3.8(d)? should help alleviate this problem by

making timely disclosure of relevant information each prosecutor’s personal ethical

obligation. There should be no more defense to “office policy” or “common practice” when

either allows for the kind of untimely disclosure which is far too common in our state.

These failures — which happen every day in courts throughout Minnesota — have

real consequences. As just one example, an innocent man was convicted in Hennepin

* In one recent metro area homicide case, the county attorney disclosed stacks of police
reports to the defense on the morning jury selection was to begin, and claimed the

disclosure was “pre-trial” and therefore timely.

> In fact, the Board supports amending Rule 3.8(d) to make prosecutors’ ethically based
disclosure obligations even plainer. Colorado’s ethics rules, for example, require

prosecutors to “timely disclose all information, regardless of admissibility, that a

prosecutor knows or reasonably should know could negate the accused, mitigate the

ottense, or would affect a defendants decision about whether to accept a plea

disposition.” Col. R. Prof. Conduct 3.8(d) (2022) (emphasis added). Since Colorado

adopted that rule in 2022, prosecutors across that state have been trained on how to

comply with it, seemingly without major issue. See Colorado Dist. Attorneys> Council,

New Rule 3.8, available at https://coloradoprosecutors.org/new-rule-3-8/ (last accessed

June 19, 2025). The same thing could no doubt happen in Minnesota.
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County of first-degree murder and sentenced to life in prison in large part because

“[plrosecutors failed to disclose exculpatory and impeachment evidence to the defense.”

Carrie Sperling, et al., Conviction Review Unit Report and Recommendation: State of

Minnesota v. Barrientos-Quintana, 27-CR-08-53942 (Minnesota Attorney General’s

Office 2024), at 162, available at https://www.ag.state.mn.us/Office/CRU/ (last visited

June 19, 2025). “Other evidence was disclosed too late in the process to be used in a

meaningful way by competent defense counsel.” Id. at 163. Making prosecutors’ ethical

obligations in this area clear through the proposed amendments will help ensure that such

tragedies do not occur.

Second, the proposed amendments will address something everyone in the system

should be horrified by: the wrongful conviction of a factually innocent person. Not only

should no one in our legal system support such a terrible outcome, but everyone in our

system — especially including the ministers of justice who brought about this awful result

— should have an ethical obligation to take affirmative actions to fix it. The proposed

amendments to Rules 3.8(g) and (h) do no more than implement that basic truism.

Some prosecutors seem to realize this. The Minnesota Attorney General’s Office’s

Conviction Review Unit (CRU) is respected but is small and currently only handles a few

first-degree murder cases. A couple of county attorneys’ offices have established their own

similar units. But the moral obligation to take active steps to right a wrongful criminal

conviction should be every prosecutor’s ethical obligation, not just an obligation for those

who work for certain elected county attorneys. A wrongful conviction in a county without

a CRU 1is just as unjust as a wrongful conviction in a county with a CRU, but right now
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only the latter set of prosecutors have any obligation to do anything about it. The ethical

obligation of the ministers of justice to affirmatively act to right that wrong is clear. The

Court should codify it into the Rules of Professional Conduct.

I1. The Court should adopt the amendments to Rule 1.8 and allow lawyers to

help the most vulnerable Minnesotans.

Public defenders represent some of the most financially desperate people in

Minnesota. For our clients, things as simple as getting to court, meeting with a probation

officer, or even logging onto a Zoom hearing can be financially difficult. This is particularly

true in greater Minnesota, where courthouses can be miles and miles from clients’ homes,

winter weather gets in the way of travel, and public transportation is slim to none. All this

to say nothing of our clients’ need to arrange for time off from work or childcare.

One of the Board’s goals is to provide client-centered representation. Our staff is

dedicated to this goal because they want to help people. Right now, with regard to these

basic human needs, they can’t. Giving a client bus fare, or money for the meter, or $10 for

lunch would arguably violate Rule 1.8(e) because that action could be deemed “provid[ing]

financial assistance to a client.” Even if the same might not be prosecuted as or deemed to

be a violation, the chilling effect of a potential ethics issue prevents lawyers from providing

basic human relief to people who desperately need it.

Accordingly, the Board supports the Joint Petition’s recommendation and endorses

its rationales and those provided by Hennepin County Adult Representation Services.

Importantly, the recommended amendments do not require anyone to do anything they do

not wish to do. They would simply provide that if a public defender chose to help a client



by providing “modest gifts,” the lawyer would not be acting unethically. This amendment

1s common sense, and the Board urges the Court to adopt it.

Dated: June 23, 2025 Respectfully submitted,

MINNESOTA BOARD OF PUBLIC DEFENSE

WILLIAM WARD

Minnesota State Public Defender (0307592)

/1 Vo,
é*iwé‘/

CATHRYN MIDDLEBROOK

Chief Appellate Public Defender (0162425)

540 Fairview Avenue North, Suite 300

St. Paul, MIN 55104

651-219-4444



Month Ending 
August 2025

Change from 
Previous Month

Open Files 676 28
   Total Number of Lawyers 467 11
New Files YTD 1047 134
Closed Files YTD 971 106
Closed CO12s YTD 261 34
Summary Dismissals YTD 613 87
Files Opened During August 2025 134 1
Files Closed During August 2025 106 -31
Public Matters Pending (excluding Resignations) 32 3
Panel Matters Pending 13 -1
DEC Matters Pending 104 -2
Files on Hold 13 0
Advisory Opinion Requests YTD 1180 125
CLE Presentations YTD 24 3

Files Over 1 Year Old 252 19
   Total Number of Lawyers 146 11
Files Pending Over 1 Year Old w/o Charges 152 16
   Total Number of Lawyers 109 15

2024 YTD
3

11
2
4

20
5

67
72

OLPR Dashboard for Court And Chair
Month Ending 

July 2025
Month Ending 
August 2024

648 566
456 382
913 810
865 798
227 154
526 410
133 112
137 149

29 27
14 17

106 106
13 8

1055 1183
21 17

233 181
135 120
136 124

94 84

2025 YTD
Lawyers Disbarred 5
Lawyers Suspended 6
Lawyers Reprimand & Probation 1
Lawyers Reprimand 2

TOTAL PRIVATE 58

TOTAL PUBLIC 14
Private Probation Files 0
Admonition Files 58



AD  HOLD Total
1
1
1
1
1
1
1
1

1 2
3
2
1
2
2
1
4
1
2
4
2
1
4
2

3 5
4
1
5

3 9
6
3

1 5
2

14
10
29

1 10
9
3
3
9
6

1 9
13
14

1 17
25

1 10 252

OFFICE OF LAWYER PROFESSIONAL RESPONSIBILITY – LDMS REPORT

FILES OVER 1 YEAR OLD
Year/Month OLPR PAN SUP S12C SCUA REIN

2019-04 1
2018-12 1

2019-08 1
2019-07 1

2020-02 1
2020-01 1

2021-01 1
2020-09 1

2021-05 3
2021-03 1

2021-07 1
2021-06 1 1

1
2021-09 1 1
2021-08 1

2021-11 3 1
2021-10 1

2022-03 1 1
2022-01 1

2022-05 2
2022-04 3 1

2022-08 2 1 1
2022-07 1

2022-10 1 1
2022-09 1 1

1
2022-12 1
2022-11 2 1

2023-02 2 2 2
2023-01 1 3 1

2023-04 2 1
2023-03 3 2 1

2023-06 1 1
2023-05 3 1

7
2023-08 8 2
2023-07 6 1

1
2023-10 4 4 1
2023-09 4 1 23

1
2023-12 3
2023-11 6 1 1

2024-02 6 1 1 1
2024-01 2 1

2024-04 3 4 1
2024-03 6

2024-06 14
2024-05 9 1 3

2024-08 24 1
2024-07 13 3

Sub-total of Cases Over One Year Old 232 55
Total Cases Under Advisement 20 20

20 1

Total Sup. Ct.

Total 152 14 50 4

Total Cases Over One Year Old 252 75



SD  DEC REV OLPR AD  PAN HOLD S12C REIN RESG TRUS Total
1 1

1
1 1
1 1
1 1

1
1 1
1 1
1 1 2
3 3
1 1 2
1 1

2
1 2
1 1
3 1 4
1 1
1 2
3 4
2 2
1 1
2 4
1 1 2
1 3 1 5
2 1 4
1 1
1 1 5
2 3 9
3 1 6
2 3
3 1 1 5
1 1 2
6 14
8 10
4 1 29
4 1 1 10
6 1 9
3 3
2 1 3
6 1 9
6 6
3 4 1 9
9 1 13

14 14
13 1 17
24 25
12 13
22 1 24

1 20 1 25
2 26 1 29

1 30 1 1 35
2 24 26
6 6 24 36

13 5 19 2 39
14 3 13 2 32
20 3 13 36
23 21 6 50

27 24 21 2 5 79
27 104 19 397 3 14 13 4 6 11 1 676

2018-12
2019-04 1

OFFICE OF LAWYER PROFESSIONAL RESPONSIBILITY – LDMS REPORT

All Pending Files as of Month Ending August 2025
Year/Month SUP SCUA

2020-01
2020-02 1

2019-07
2019-08

2021-03
2021-05

2020-09
2021-01

2021-08 1 1
2021-09 1

2021-06
2021-07

2022-01
2022-03 1

2021-10
2021-11

2022-07
2022-08 1 1

2022-04 1
2022-05

2022-11 1
2022-12

2022-09
2022-10

2023-03 2
2023-04 1

2023-01 3
2023-02 2 2

2023-07 1 7
2023-08 2

2023-05
2023-06

2023-11 1 1
2023-12

2023-09 23 1
2023-10 4

2024-03
2024-04 1

2024-01
2024-02 1 1

2024-07 3
2024-08 1

2024-05 3
2024-06

2024-11 3
2024-12

2024-09 1
2024-10 1

2025-03
2025-04

2025-01 1 1
2025-02

2025-07
2025-08

2025-05
2025-06

Total 56 21



SD Summary Dismissal
DEC District Ethics Committees
REV Being reviewed by OLPR attorney after DEC report received
OLPR Under Investigation at Director's Office
AD Admonition issued
ADAP Admonition Appealed by Respondent
PROB Probation Stipulation Issued
PAN Charges Issued
HOLD On Hold
SUP Petition has been filed.
S12C Respondent cannot be found
SCUA Under Advisement by the Supreme Court
REIN Reinstatement
RESG Resignation
TRUS Trusteeship

ALL FILES PENDING & FILES OVER 1 YR. OLD 



AMERICAN BAR ASSOCIATION       
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

Formal Opinion 517       July 9, 2025 

Discrimination in the Jury Selection Process 

A lawyer who knows or reasonably should know that the lawyer’s exercise of peremptory 

challenges constitutes unlawful discrimination in the jury selection process violates Model Rule 

8.4(g). It is not “legitimate advocacy” within the meaning of Model Rule 8.4(g) for a lawyer to 

carry out a trial strategy that would result in unlawful juror discrimination. A lawyer may not 

follow a client’s directive or accept a jury consultant’s advice or AI software’s guidance to 

exercise peremptory challenges if the lawyer knows or reasonably should know that the conduct 

will constitute unlawful juror discrimination. However, a lawyer does not violate Rule 8.4(g) by 

exercising peremptory challenges on a discriminatory basis where not forbidden by other law.   

I. Introduction

In a series of decisions beginning with Batson v. Kentucky, 476 US. 79 (1986), the Supreme 

Court has held that trial lawyers in both criminal and civil cases are forbidden from exercising 

peremptory challenges based on certain specified criteria such as the prospective juror’s race or 

gender, because doing so violates prospective jurors’ equal protection rights under the Fourteenth 

Amendment.1 Some state laws or decisions expand on the U.S. constitutional restriction on 

exercising discriminatory peremptory challenges.2 At the same time, it is clear that, under state 

and federal law, not all discrimination is forbidden in this context. For example, courts have 

permitted lawyers to exercise peremptory challenges based on a prospective juror’s age, marital 

status, or socioeconomic status.3 

Rule 8.4(g) provides: 

It is professional misconduct for a lawyer to engage in conduct that the lawyer 

knows or reasonably should know is harassment or discrimination on the basis of 

race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, 

gender identity, marital status or socioeconomic status in conduct related to the 

practice of law. This paragraph does not limit the ability of a lawyer to accept, 

1 Powers v. Ohio, 499 U.S. 400, 409 (1991); Edmonson v. Leesville Concrete Co., 500 U.S. 614, 631 (1991); J.E.B. 

v. Alabama ex rel. T.B., 511 U.S. 127 (1994); Flowers v. Mississippi, 588 U.S. 284 (2019). Although the Supreme

Court has not addressed the issues, some lower courts have found that Batson also apples to peremptory challenges

based on prospective jurors’ religion or sexual orientation.  See SmithKline Beecham Corp. v. Abbott Labs., 740

F.3d 471, 485 (9th Cir. 2014) (sexual orientation); United States v. Brown, 352 F.3d 654 (2d Cir. 2003) (religion).
2 See, e.g., CAL. CODE OF CIVIL PROCEDURE § 231.7; see note 1, supra (citing decisions applying Batson to jury

challenges based on prospective jurors’ religion and sexual orientation).
3 See, e.g., Sanchez v. Roden, 808 F.3d 85, 90 (1st Cir. 2015) (“Age is not a protected category under Batson”);

United States v. McAllister, 693 F.3d 572, 579 (6th Cir. 2012) (unemployment is a permissible ground for striking a

juror); United States v. Omoruyi, 7 F.3d 880, 881 (9th Cir. 1993) (“Peremptory challenges based on marital status do

not violate Batson”).
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decline or withdraw from a representation in accordance with Rule 1.16. This 

paragraph does not preclude legitimate advice or advocacy consistent with these 

Rules.   

 

Comment [5] to Rule 8.4 states, in pertinent part: “A trial judge’s finding that peremptory 

challenges were exercised on a discriminatory basis does not alone establish a violation of 

paragraph (g).”4   

 

 Rule 8.4(g) presents two principal questions regarding discriminatory challenges. First, in 

light of Comment [5], when does a lawyer’s unlawful exercise of peremptory challenges on a 

discriminatory basis violate Rule 8.4(g)? Second, given the statement that lawyers may engage in 

legitimate advocacy consistent with the Model Rules, does a lawyer violate Rule 8.4(g) by 

exercising peremptory challenges on discriminatory bases where not forbidden by other law? 

 

II. Background 

 

The Preamble to the Model Rules provides: “As advocate, a lawyer zealously asserts the 

client’s position under the rules of the adversary system.”5 This captures the concept that, in the 

context of adjudications, lawyers are expected to serve as advocates within the bounds of the law. 

The applicable law includes statutes, judicial rules, and judicial opinions, including opinions issued 

pursuant to courts’ supervisory authority, as well as rules of professional conduct. 

 

Rules of professional conduct establishing limits on lawyers’ advocacy in the adjudicative 

context are essentially of two kinds. Some rules simply incorporate other legal standards, thereby 

subjecting lawyers to professional discipline for violating other law.6 Many other rules establish 

different or additional restrictions, whether because additional restrictions are needed to protect 

the truth-seeking process, to prevent overreaching, or to require lawyers to steer clear of lines 

drawn by the criminal law, or for other reasons.7 

 

When considering whether to impose restrictions on advocacy beyond existing law, rules may 

reflect a balance between parties’ interest in legitimate advocacy and countervailing 

considerations. In some contexts, constitutional provisions or other laws have been considered. 

 
4 The guidance provided by the current Comment [5] predates the adoption of Rule 8.4(g) and initially related to 

Rule 8.4(d) which proscribes “conduct that is prejudicial to the administration of justice.” Comment [3] to the earlier 

version of Rule 8.4 provided: “A lawyer who, in the course of representing a client, knowingly manifests by words 

or conduct, bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation or 

socioeconomic status, violates paragraph (d) when such actions are prejudicial to the administration of justice. 

Legitimate advocacy respecting the foregoing factors does not violate paragraph (d). A trial judge’s finding that 

peremptory challenges were exercised on a discriminatory basis does not alone establish a violation of this rule.”  
5 ABA MODEL RULES OF PROF’L CONDUCT, Preamble, para. [2]. 
6 For example, Rule 3.4(a) provides that “[a] lawyer shall not . . . unlawfully obstruct another party’s access to 

evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value.”   
7 See, e.g., Rule 3.4(f) (subject to exception, a lawyer may not request a witness not to voluntarily give relevant 

information to another party); Rule 3.6 (restricting lawyers’ extrajudicial communications about pending litigation); 

Rule 4.2 (restricting lawyers’ communications with represented persons); see also ABA Formal Op. 09-454 

(explaining that Rule 3.8(d), requiring prosecutors to disclose evidence and information that tends to negate the guilt 

of the defendant, is more demanding than constitutional case law in some respects, and “thereby requires 

prosecutors to steer clear of the constitutional line, erring on the side of caution”).  
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For example, rules such as Rule 3.6 restricting lawyers’ extrajudicial speech reflect consideration 

of lawyers’ First Amendment free speech rights,8 and rules restricting criminal defense advocacy 

reflect consideration of criminal defendants’ Sixth Amendment right to effective assistance of 

counsel.9 

The drafters of Rule 8.4(g) intended that, as a general matter, the rule would not necessarily be 

coextensive with other law.10 ABA Formal Opinion 493 (2020) approvingly cites cases where, 

without relying on other legal restrictions, courts have sanctioned lawyers for harassment. But at 

the same time, Comment [3] to Rule 8.4 recognizes that “[t]he substantive law of 

antidiscrimination and antiharassment statutes and case law may guide application of paragraph 

(g).” 

III. Unlawful Discriminatory Peremptory Challenges

A. Use of Unlawful Discriminatory Peremptory Challenges is not Legitimate Advocacy

Under Rule 8.4(g). 

Rule 8.4(g) prohibits lawyers from engaging in “conduct that the lawyer knows or 

reasonably should know is harassment or discrimination on the basis of race, sex, religion, national 

origin, ethnicity, disability, age, sexual orientation, gender identity, marital status or 

socioeconomic status in conduct related to the practice of law.” It permits “legitimate advice or 

advocacy consistent with these Rules.” Striking prospective jurors on discriminatory bases in 

violation of substantive law governing jury selection is not legitimate advocacy. Conduct that has 

been declared illegal by the courts or a legislature cannot constitute “legitimate advocacy.”  Put 

another way, a lawyer who violates Batson has engaged in unlawful discrimination in the jury 

selection process which, by definition, cannot be deemed “legitimate” conduct.  

Comment [5] states that a trial judge’s finding of unlawful juror discrimination is not, 

alone, enough to prove a violation in a discipline proceeding. Paragraph [14] of the Scope section 

to the Rules explains that the Comments are guidance for how the Model Rules should be 

interpreted. Comment [5] to Rule 8.4 provides guidance on the evidentiary burden in a disciplinary 

prosecution. A judge’s finding of a Batson violation, under the procedures set forth in the case 

8 See, e.g., Gentile v. State Bar of Nev., 501 U.S. 1030 (1991) (addressing First Amendment limits on state rule of 

professional conduct corresponding to Model Rule 3.6).  
9 Cf. Grievance Comm. v. Simels, 48 F.3d 640 (2d Cir. 1995) (interpreting state counterpart to Model Rule 4.2 in 

light of the constitutional right to effective assistance of counsel). 
10 In Opinion 493 titled Model Rule 8.4(g): Purpose, Scope and Application, this Committee explained: 

Rule 8.4(g) prohibits conduct that is not covered by other law, such as federal proscriptions on 

discrimination and harassment in the workplace. Although conduct that violates Title VII of the 

Civil Rights Act of 1964 would necessarily violate paragraph (g), the reverse may not be true. For 

example, a single instance of a lawyer making a derogatory sexual comment directed towards 

another individual in connection with the practice of law would likely not be severe or pervasive 

enough to violate Title VII, but would violate Rule 8.4(g). The isolated nature of the conduct, 

however, could be a mitigating factor in the disciplinary process. 
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law,11 does not automatically equate with a Rule 8.4(g) violation, particularly given the higher 

burden of proof that may apply in disciplinary proceedings.12  

A disciplinary hearing may yield more complete information and enable the lawyer to offer 

a more fulsome explanation for exercising peremptory challenges than may have been available 

during jury selection in the trial in question.13 For example, to preserve client confidentiality, the 

lawyer may have provided limited information about the reasons for peremptory challenges or the 

judge may have needed to make a quick ruling without a full and fair evidentiary hearing. In 

addition, the extent and severity of unlawful juror discrimination is relevant to a disciplinary 

authority’s decisions, including whether to investigate the matter at all. 

B. Rule 8.4(g) applies only if the lawyer knew or reasonably should have known that the

lawyer’s peremptory challenges were unlawful. 

A lawyer’s unlawful exercise of peremptory challenges does not violate Rule 8.4(g) unless 

the lawyer “knows or reasonably should know” that the exercise of a peremptory challenge is 

impermissibly discriminatory. Many rules incorporate a knowledge standard, and “knows” is a 

defined term in the Model Rules.14 There may be situations where a lawyer violates Batson but 

does not know it, because the lawyer erroneously believes that the lawyer’s genuine bases for 

exercising peremptory challenges do not discriminate based on impermissible attributes. In that 

event, the question will be whether the lawyer “reasonably should have known” that the lawyer’s 

conduct was impermissible. Rule 1.0(j) defines “reasonably should know” to mean that “a lawyer 

of reasonable prudence and competence would ascertain the matter in question.” Ordinarily, when 

a lawyer decides whether to exercise peremptory challenges, rather than deferring to or relying on 

someone else, the lawyer will know the genuine reasons for the challenges. Even so, the lawyer 

may be mistaken about the legal significance of these reasons. In that event, the question will be 

11 Under Batson, if the objecting party at trial establishes a prima facie case that the opposing party purposefully 

discriminated in exercising peremptory challenges, the party exercising the challenges “must give a ‘clear and 

reasonably specific’ explanation of his ‘legitimate reasons’ for exercising the challenges.” Batson, 476 U.S. at 94, 

98. The neutral explanation must be “based on something other than the race [or gender] of the juror” and must have

“facial validity.” Hernandez v. New York, 500 U.S. 352, 360 (1991). The trial judge will then decide whether the

objecting party has proven “purposeful discrimination.” Batson, 476 U.S. at 94. This requires the trial judge to

determine “whether . . . the proffered reasons are the actual reasons, or whether the proffered reasons are pretextual

and the striking party instead exercised peremptory strikes on the basis of race.” Flowers, 588 U.S. at 2244.
12 Accord ODC v. Anonymous, 2025 WL 524221 (Pa. Feb. 12, 2025) (holding that the ODC is required “to establish

attorney misconduct with evidence that is sufficient to satisfy a clear and convincing evidence standard of proof”);

22 N.Y.C.R.R. 1240.8(b)(1) (requiring proof by a “fair preponderance of the evidence” to sustain disciplinary

charges).
13 The history of what is now Comment [5] to Model Rule 8.4 (previously Comment [3]) suggests that the “Batson

exception” to Model Rule 8.4(g) was based on concerns voiced by the ABA Criminal Justice Section that a trial

judge’s subjective decision in the midst of trial to disbelieve a lawyer’s neutral explanation for striking a juror

should not become conclusive evidence in a later disciplinary prosecution over discriminatory conduct. See A

LEGISLATIVE HISTORY: THE DEVELOPMENT OF THE ABA MODEL RULES OF PROFESSIONAL CONDUCT, 1982-2013, at

860 (Art Garwin ed. 2013).  In addition, Comment [5] is limited to a “trial judge’s” finding of juror discrimination.

It says nothing about how a decision by another court (such as an appellate court or a court conducting a habeas

review) based on a more fulsome record should be treated if that court finds that a lawyer engaged in unlawful juror

discrimination. See Flowers, supra note 1.
14 Rule 1.0(f) defines knowing conduct as “actual knowledge of the fact in question. A person’s knowledge may be

inferred from circumstances.”
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whether “a lawyer of reasonable prudence and competence” would have known that the challenges 

were impermissible.   

 

Whether the lawyer has the requisite culpability will be a more difficult question when, to 

promote the attorney-client relationship or for reasons of trial strategy, the lawyer defers to others’ 

judgment. Suppose that a client directs a lawyer to exclude certain prospective jurors, or a lawyer’s 

jury consultant recommends striking certain members of the jury venire, and those prospective 

jurors are members of a particular race or gender. If the client or jury consultant volunteers or 

acknowledges that the reason is race- or gender-based, then the lawyer who implements the client’s 

instruction or the consultant’s suggestion would be knowingly discriminating. That a lawyer acts 

at a client’s direction does not make otherwise unlawful conduct legitimate. When clients ask 

lawyers to engage in unlawful conduct, the Model Rules require lawyers to refuse.15 

 

A harder question is raised in this scenario when peremptory challenges, on their face, are 

or are reasonably likely to be discriminatory, but the client or jury consultant offers other, 

nondiscriminatory reasons for exercising them. Where the lawyer does not personally intend to 

discriminate on the basis of a protected class but may be advancing someone else’s intent to do so, 

the “reasonably should know” standard imposes a duty of inquiry. If, upon inquiry, the lawyer 

ascertains that the client or consultant has sincere reasons that are legitimate, not impermissibly 

discriminatory, then the lawyer may exercise the peremptory challenges; if an objection is made, 

or the judge questions the lawyer’s motivations sua sponte, the lawyer may advance those reasons. 

But if a reasonably competent and prudent lawyer would know that the reasons are pretextual, and 

that the proposed exercise of peremptory challenges is unlawful, then the lawyer must refrain from 

relying on the client or consultant. Cf. ABA Formal Op. 513 (2024) (discussing lawyers’ duty of 

inquiry under Rule 1.16(a)). 

 

A similar question about the lawyer’s culpability may be raised when the lawyer relies on 

software in making decisions about jury selection. Suppose, for example, that a lawyer uses an 

artificial intelligence-assisted program to rank prospective jurors and, unbeknownst to the lawyer, 

the program applies rankings in a manner that would constitute unlawful discrimination (e.g., 

based on the prospective jurors’ race or gender). It is conceivable that the lawyer could strike jurors 

for unlawfully discriminatory reasons, constituting purposeful discrimination in violation of 

Batson, even if the lawyer had no intention of doing so (for example, if the AI-assisted program 

 
15 Model Rule 1.2(a) states that “a lawyer shall abide by a client’s decisions concerning the objectives of 

representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be 

pursued.” (emphasis added). Decisions about how and when to exercise peremptory challenges falls squarely within 

the “means” of carrying out the representation. See ABA CRIMINAL JUSTICE STANDARDS, THE DEFENSE FUNCTION, 

Standard 4-5.2(d) (“Strategic and tactical decisions should be made by defense counsel, after consultation with the 

client where feasible and appropriate. Such decisions include . . . what jurors to accept or strike . . . and how 

evidence should be introduced.”); see also United States v. Boyd, 86 F.3d 719 (7th Cir. 1996) (exercise of 

peremptory challenges is decision for lawyer). Therefore, even where unlawful juror discrimination is client-

directed, the lawyer has no obligation under the Model Rules to follow that direction. On the contrary, the lawyer 

would have an obligation to consult with the client about the manner in which the lawyer is legally permitted to 

conduct jury selection and explain any relevant constraints on the lawyer’s ability to carry out the client’s desired 

strategy. See Model Rule 1.2(a); 1.4(a)(5) (requiring the lawyer to “consult with the client about any relevant 

limitation on the lawyer's conduct when the lawyer knows that the client expects assistance not permitted by the 

Rules of Professional Conduct or other law”).  
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also provided seemingly neutral reasons for rankings).16 Whether a lawyer “reasonably should 

know” that the peremptory challenges were impermissibly discriminatory will depend on the 

circumstances. In the context of an AI-assisted program, lawyers should conduct sufficient due 

diligence to acquire a general understanding of the methodology employed by the juror selection 

program. See ABA Formal Op. 512 (2024) (“lawyers should either acquire a reasonable 

understanding of the benefits and risks of the GAI tools that they employ in their practices or draw 

on the expertise of others who can provide guidance about the relevant GAI tool’s capabilities and 

limitations”). 

IV. Rule 8.4(g) Does Not Prohibit a Lawyer’s Discriminatory, But Lawful, Exercises

of Peremptory Challenges

As Opinion 493 recognized, the types of discrimination covered by Model Rule 8.4(g) 

extend beyond unlawful discrimination. But Model Rule 8.4(g) also permits “legitimate advocacy” 

provided the advocacy does not violate substantive law or other rules of professional conduct. In 

the context of jury selection, a trial lawyer whose peremptory challenges are discriminatory but 

lawful has not violated Model Rule 8.4(g).   

This interpretation is consistent with both the history and purpose of Model Rule 8.4(g).  

As detailed above, Comment [5] to Model Rule 8.4 cautions against a finding of discrimination 

based solely on a trial court’s finding about exclusion of a particular prospective juror. In addition, 

the drafters specifically considered, and referred to, the application of Rule 8.4(g) to trial lawyers’ 

exercise of peremptory challenges but made no suggestion that the rule was meant to impose 

restrictions beyond those recognized in the law of peremptory challenges. The rule also 

specifically exempts legitimate advocacy.   

The purpose of the Model Rules is to articulate clear and understandable standards of 

conduct to which lawyers can adhere. See Model Rules, Scope [14]. Applying Model Rule 8.4(g) 

to conduct that complies with the substantive laws of jury selection but still may constitute 

“discrimination” under a different definition would create a vague and unworkable standard for 

the interpretation of Model Rule 8.4(g) and would risk deterring conduct which could arguably be 

characterized as legitimate advocacy.  

Courts recognize that jurors’ attributes such as age and marital status that are not forbidden 

grounds for exercising peremptory challenges are, conversely, permissible, race-neutral bases for 

such challenges.17 Although courts are empowered to supervise the conduct of lawyers – which 

includes amending and adopting rules of professional conduct – there is nothing in the text or 

16 To the extent the lawyer’s intent impacts the analysis of whether the juror discrimination was “unlawful” under 

the applicable laws in the lawyer’s jurisdiction, that is a question beyond the scope of this Opinion. 
17 See supra note 3. Other guidance encourages lawyers to refrain from striking jurors for reasons that may go 

beyond unlawful discrimination. See ABA CRIMINAL JUSTICE STANDARDS FOR THE PROSECUTION AND DEFENSE

FUNCTION 3-6.3(b) (“The prosecutor should not strike jurors based on any criteria rendered impermissible by the 

constitution, statutes, applicable rules of the jurisdiction, or these standards, including race, sex, religion, national 

origin, disability, sexual orientation or gender identity.”) and 4-7.3(b) (encouraging defense lawyers to avoid doing 

the same). These standards, however, are meant to be aspirational and are not intended to override existing law 

surrounding juror discrimination. 
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history of the Model Rules that suggests that Model Rule 8.4(g) was intended to establish further 

restrictions on the use of peremptory challenges in jury selection. 

Conclusion 

A lawyer who knows or reasonably should know that the lawyer’s exercise of peremptory 

challenges constitutes unlawful discrimination in the jury selection process violates Model Rule 

8.4(g). It is not “legitimate advocacy” within the meaning of Model Rule 8.4(g) for a lawyer to 

carry out a trial strategy that would result in unlawful juror discrimination. A lawyer may not 

follow a client’s directive or accept a jury consultant’s advice or AI software’s guidance to exercise 

peremptory challenges if the lawyer knows or reasonably should know that the conduct will 

constitute unlawful juror discrimination. However, a lawyer does not violate Rule 8.4(g) by 

exercising peremptory challenges on a discriminatory basis where not forbidden by other law. 
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Maintaining client confidences is a 
core professional responsibility obli-
gation and a pivotal part of gaining 
and maintaining client trust. The Of-

fice of Lawyers Professional Responsibility’s eth-
ics hotline fields numerous questions from lawyers 
navigating their confidentiality obligation, includ-
ing queries from criminal defense lawyers wonder-
ing how to respond to a former client’s claim of 
ineffective assistance of counsel. Those questions 
prompted this column, in which I am joined by 
Ben Butler, board chair of the Lawyers Profession-
al Responsibility Board and managing attorney 
with the Office of the Minnesota Appellate Public 
Defender, as a contributing author.1 	

The starting point
 Lawyers sometimes assume that because a 

client is complaining about them, the rules on 
confidentiality are waived. In believing as much, 
lawyers might be confusing confidentiality with 
attorney-client privilege and waiver of that privi-
lege. These are two different concepts. Attorney-
client privilege is an evidentiary privilege against 
compelled testimony that can be waived by the 
client. But such communications are a subset of 
the broader ethical obligation to keep everything 
related to the representation confidential—what-
ever its source, and irrespective of whether it is 
privileged. A client cannot “waive” a lawyer’s 
confidentiality obligation.

Rule 1.6(a), Minnesota Rules of Professional 
Conduct (MRPC), directs that “a lawyer shall 
not knowingly reveal information relating to the 
representation of a client,” except “when permit-
ted under subparagraph (b).” Again, the obliga-
tion is broad; confidentiality covers everything 
related to the representation. Importantly, there 
is no exception for publicly available information. 
Just because information may be in a court file, 
for example, does not mean that it isn’t subject to 
the confidentiality rule.2 While there are several 
exceptions in Minnesota (even more than in the 
American Bar Association’s model rules) permit-
ting lawyers to disclose information relating to 
the representation, one cannot disclose informa-
tion relating to the representation except under a 
specific exception. 

Most permissible disclosures occur under the 
first three exceptions to Rule 1.6(b). Rule 1.6(b)
(1) permits disclosure if “the client gives informed
consent;” Rule 1.6(b)(2) permits disclosure when

“the information is not protected by the attorney-
client privilege under applicable law, the client 
has not requested that the information be held 
inviolate, and the lawyer reasonably believes the 
disclosure would not be embarrassing or likely 
detrimental to the client.” Rule 1.6(b)(3) permits 
disclosure when “the lawyer reasonably believes 
the disclosure is impliedly authorized in order 
to carry out the representation.” These rules are 
unlikely to come up much in ineffective-assistance 
cases unless the lawyer is assisting the client to 
show the lawyer’s performance was deficient. 

Ineffective assistance of counsel allegations
Criminal defendants have the constitutional 

right to the effective assistance of counsel. When a 
criminal defense lawyer’s performance is objec-
tively unreasonable, the client’s constitutional 
rights may have been violated. In Minnesota, most 
ineffective-assistance claims are brought through a 
petition for postconviction relief under Minn. Stat. 
chapter 590. It is at this stage—after the former cli-
ent has filed a petition—that most lawyers become 
concerned with their confidentiality obligations. 

It is undisputed that the assertion of ineffective 
assistance of counsel claims waives the attorney-
client privilege, meaning a client may not invoke 
the privilege to prevent a lawyer from testifying 
about communications relevant to the claim.3 But 
this is different from permitting or authorizing a 
lawyer to voluntarily disclose information outside 
of that narrow context. 

 Rule 1.6(b)(8), sometimes referred to as the 
“self-defense exception,” permits disclosure if:

“the lawyer reasonably believes the disclosure 
is necessary to establish a claim or defense on 
behalf of the lawyer in an actual or potential 
controversy between the lawyer and the client, 
to establish a defense in a civil, criminal or dis-
ciplinary proceeding against the lawyer based 
upon conduct in which the client was involved, 
or to respond in any proceeding to allegations 
by the client concerning the lawyer’s represen-
tation of the client.”

However, the existence of these seemingly 
broad exceptions may not allow as much 
disclosure as you think. ABA Formal Opinion 
10-456 cautions that clauses one and two of
Minnesota’s rule (which is identical to Rule 1.6(b)
(5) of the model rules) are not applicable to
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ineffective-assistance claims.4 The first clause is not applicable 
because the legal controversy is not between the client and the 
lawyer, although it may feel that way. The second clause is not 
applicable because postconviction petitions, appellate motions, 
or habeas cases in which the ineffective assistance claim is 
asserted are not proceedings against the lawyer. 

The third clause may be relevant because ineffective-assis-
tance claims concern the lawyer’s representation of the client 
and are usually part of an official proceeding. But caution is still 
warranted. The exception permits disclosure “only to the extent 
the lawyer reasonably believes the disclosure is necessary to 
accomplish” the purpose of the disclosure.5 Thus, to fit within 
the exception, your response must be necessary (viewed objec-
tively), narrowly tailored to the issue, and made in the context 
of a proceeding. 

Of note, the ABA takes a very restrictive approach to how a 
disclosure can fit within the exception, essentially prohibiting 
non-court-supervised disclosures (“it is highly unlikely that a 
disclosure in response to a prosecution request, prior to a court-
supervised response by way of testimony or otherwise, will be 
justifiable.”) 

Practical considerations
With that background, what a criminal defense lawyer may 

disclose, as well as when they can do so and under what circum-
stances, needs to be examined on a case-by-case basis. Here are 
some tips to help you through the process. 

First, is your response necessary? For example, responding to 
a subpoena and testifying is necessary, and allows the judge to 
determine that the evidentiary privilege has been waived regard-
ing the specific disclosures. But other types of disclosures, such 
as communicating with the prosecutor opposing the petition, 
are probably not necessary. You may want to defend yourself, 
but it is highly likely that such a defense is not necessary, 
because you are not a party to the proceeding. You are, at most, 
a potential witness to the former client’s claim. And you almost 
certainly will have the opportunity to disclose what might be 
needed by testifying at an evidentiary hearing on the petition.6 
At that hearing, the court will learn “all of the facts concerning 
why defense counsel did or did not do certain things.”7 

Second, is whatever you are proposing to disclose narrowly 
tailored to respond to the specific alleged deficiency raised by 
the former client? Will there be a way for the client (or succes-
sor counsel) to raise objections to what you disclose before you 

disclose it? As comment [14] to Rule 1.6 states, “a disclosure 
adverse to the client’s interest should be no greater than the law-
yer reasonably believes necessary to accomplish the purpose” 
of the exception. Even a necessary disclosure must be narrowly 
tailored to respond to the specific alleged deficiency at issue. 

You will want to defend yourself against client allegations of 
ineffectiveness. In most cases, that opportunity will come at an 
evidentiary hearing. Taking care in how you do this is impor-
tant, because your ability to defend yourself may not be as broad 
as you would like it to be. 

Conclusion
This article is focused on the self-defense exception relevant 

to ineffective-assistance claims. Other client criticisms or 
claims of malpractice in different contexts may trigger different 
confidentiality exceptions. The main thing to remember is that 
your confidentiality obligation is broad, even when a former 
client criticizes your work, and defending yourself in a manner 
that’s consistent with your ethical obligations requires analysis. 
If you need assistance in understanding your ethical obligations, 
please do not hesitate to call the Office at 651-296-3952. Every 
day a senior lawyer is available free of charge to answer your 
ethics questions. s

NOTES
1 Susan Humiston wishes to thank Mr. Butler for his editorial contributions, and notes 

any opinions expressed are his personal opinions and not necessarily those of the 
Lawyers Board or Minnesota Board of Public Defense. 

2 American Bar Association Formal Opinion 479, “The ‘Generally Known’ Excep tion 
to Former-Client Confidentiality,” 12/15/2017 (discussing when information is “gen-
erally known” under Rule 1.9(c), relating to a former client and may be permissively 
used, including that information is not generally known “simply because it has been 
discussed in open court, or is available in court records, in libraries, or in other public 
repositories of information.”). 

3 State v. Walen, 563 N.W.2d 742, 753 (Minn. 1997) (holding that “a defendant who 
claims ineffective assistance of counsel necessarily waives the attorney-client privilege 
as to all communications relevant to that issue.”) 

4 ABA Formal Opinion 10-456, “Disclosure of Information to Prosecutor When Lawyer’s 
Former Client Brings Ineffective Assistance of Counsel Claim (7/14/2010) (“When a 
former client calls the lawyer’s representation into question by making an ineffective 
assistance of counsel claim, the first two clauses of Rule 1.6(b)(5) do not apply.” 

5 Rule 1.6(b), MRPC, comment [14]. 
6 See Minn. Stat. §590.04, subd. 1 (2024).
7 State v. Roby, 531 N.W.2d 482, 484 n.1 (Minn. 1985).
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Individuals who file ethics complaints and law-
yers who receive them often have questions 
about complaint investigation and prosecution 
of misconduct. Maybe you’re curious, too. 

The Minnesota Supreme Court has adopted a set 
of procedural rules called the Rules on Lawyers Pro-
fessional Responsibility (RLPR) that address how 
complaints are investigated and discipline proceed-
ings are conducted. This article is not about these 
rules (although they govern what is covered) but 
rather is aimed at explaining generally how attorney 
ethics complaints are handled, and the various op-
tions available when rule violations are discovered. 

The starting point
Before I jump into the process, a bit about the 

players involved. One of the confusing aspects of our 
discipline system is the role of various entities in the 
process. Many states have a mandatory bar associa-
tion, to which all licensed lawyers must belong, that 
is both a trade association and a regulatory entity. 
In fact, most state bars function this way. Thus, indi-
viduals with complaints against lawyers are encour-
aged to file complaints with the “bar association.” 
That is not the case in Minnesota. The MSBA serves 
many roles, but it does not have a regulatory role, 
with one exception that I’ll discuss. Rather, attorney 
regulation is handled by several boards and offices 
created by the Minnesota Supreme Court. 

For purposes of attorney discipline, there are 
two relevant entities—the Lawyers Professional 
Responsibility Board (LPRB) and the Office of 
Lawyers Professional Responsibility (OLPR). These 
entities are often collectively referred to as the 
“Lawyers Board,” but the two have distinct roles 
in the discipline system. The LPRB is a volunteer 
body of lawyers and public members that assists 
the Court in rule- and policy-making in attorney 
ethics and discipline and performs other important 
decision-making roles within the process. The 
LPRB does not investigate complaints. 

The OLPR, also sometimes referred to as the 
Director’s Office—led by me—is the professionally 
staffed office created by the Court to investigate com-
plaints and prosecute ethics violations. The OLPR 
is assisted in its investigation work by several district 
ethics committees (DECs) throughout the state that 
consist of volunteers—again, both lawyers and non-
lawyers—established by the MSBA for this purpose. 
Consequently, although Minnesota is not a manda-
tory bar state, the bar association and its members 
play an important role in attorney discipline. 

Another important fact is that no public moneys 
are spent to fund the Minnesota discipline system. 
The Minnesota Supreme Court assesses licensed Min-
nesota lawyers an annual fee that is used to cover the 
costs of attorney regulation, including but not limited 
to attorney discipline. The legal profession is often 
referred to as a self-regulated profession, and part of 
that process is that attorneys fund the regulatory func-
tion. If you are a member of the MSBA, similarly, no 
part of your annual membership fee goes to the attor-
ney discipline system, except as necessary to support 
the district ethics committees within the MSBA.

Complaints
Anyone can file a complaint, and complaints 

can be filed by mail to the OLPR or online through 
our website (lprb.mncourts.gov). We usually receive 
1100-1200 complaints each year (although we are 
on track to exceed those numbers this year). We do 
not investigate every complaint we receive. But every 
complaint is carefully reviewed by an attorney in the 
OLPR to determine whether its allegations provide a 
basis to investigate. 

If we decide not to investigate, a determination 
is drafted that explains the decision. And there is a 
process for complainants to appeal the decision not 
to investigate. These appeals go to a reviewing LPRB 
member, who can direct the Office to investigate 
or affirm the decision not to investigate; this 
determination is final.

If we decide to investigate, or are directed to 
investigate by an LPRB member, the next question 
is, to whom the matter should be assigned? In many 
cases, a DEC will initially investigate the complaint 
allegations. However, some cases are investigated 
in-house by OLPR personnel. And there are several 
circumstances in which the Director’s Office can 
investigate without the filing of a complaint, although 
most of our matters are initiated by a complaint. The 
Notice of Investigation will tell both the complainant 
and respondent attorney the individual or committee 
who has been assigned to investigate the matter 
(committees then make further investigator 
assignments), and sometimes the notice will narrow 
the investigation to particular rules or issues. 

 If a matter is investigated by a DEC investigator, 
that investigator will report the results to a commit-
tee, and the committee will vote on its recommen-
dation. But it’s important to note that the resulting 
recommendation of the committee is only a recom-
mendation and is not binding on the OLPR. This is 
commonly misunderstood by both complainants and 



respondent attorneys. All DEC investigation recommendations 
are reviewed by senior attorneys in the OLPR for thoroughness 
and consistency, and our DECs do excellent work. While we 
follow the recommendations of the DECs approximately 80 
percent of the time, there are occasions where we depart, often 
after further investigation. And, as noted, some cases are not 
investigated by DECs at all. 

Investigation timelines vary depending on several factors, 
such as the nature of the allegations, how cooperative witnesses 
may be, how promptly individuals respond to requests for in-
formation, and whether additional issues are discovered during 
the investigation that require additional followup, to name a few 
factors. Most DEC investigations take four to seven months, 
and in-house investigations can take longer. We aim to address 
dismissals or private discipline, whether DEC investigations or 
in-house, within one year. And many cases are dismissed sooner 
than that, with an average of seven months from complaint fil-
ing to dismissal for many of the cases we handle. 

Determinations
At the conclusion of an investigation, there are several op-

tions. Dismissal is warranted if the investigation does not show 
facts demonstrating a rule violation that can be proven by clear 
and convincing evidence (the applicable standard of proof). 
Both the complainant and respondent attorney will receive a 
copy of the written dismissal, which can be appealed by the 
complainant to a reviewing LPRB member. Dismissal decisions 
are expunged from an attorney’s record after three years. 

If there is evidence of a rule violation that can be proven by 
clear and convincing evidence, the next issue is whether public 
or private discipline is warranted. The Director may issue a pri-
vate admonition, which is a form of private discipline reserved 
for rule violations that are both isolated and non-serious. Or 
the Director may agree with a respondent attorney to place that 
attorney on private probation, if the respondent attorney has 
more than one matter with non-serious misconduct where pro-
bation might be appropriate. Private probation decisions must 
be approved by the chair of the LPRB. Complainants receive 
copies of admonitions and private probation decisions and may 
appeal the Director’s decisions in those matters to a reviewing 
LPRB member. Thus, while private discipline is private in Min-
nesota, it is not secret; the complainant will receive a copy of 
the decision. Private discipline is not disclosed by the Director, 
except under certain circumstances, and is never expunged.

Respondent attorneys may appeal admonitions issued by the 
Director to the LPRB, and those appeals are heard by three-
member panels (typically two lawyers and a public member) 
of the LPRB. There is currently a rule change pending before 

the Court to adopt a diversion program, which would create an 
option to enter into diversion agreements in lieu of discipline 
in some instances. This change, if adopted, may have a material 
impact on private discipline. Currently between 80-120 private 
discipline decisions are issued each year. 

Public discipline
If an investigation discloses rule violations that are serious 

(as compared to isolated and non-serious), then the Director will 
pursue public discipline. The Director cannot just file a petition 
for public discipline, however. With limited exceptions, before fil-
ing a petition for public discipline, the Director presents charges 
to a panel of the LPRB for a probable cause determination. A 
panel of the LPRB (again, two lawyers and a public member) 
may dismiss the charges, determine there has been a rule viola-
tion but that an admonition is more appropriate, or approve the 
filing of the charges in whole or in part. This decision is gener-
ally based upon written filings with the panel. 

If the panel finds probable cause, a petition is filed with 
the Minnesota Supreme Court. After probable cause is found, 
discipline proceedings are public. The case is assigned to a 
referee appointed by the Minnesota Supreme Court (usually a 
senior district court judge) to hold an evidentiary hearing and 
to make findings of fact, conclusions of law, and a recommenda-
tion for discipline. The Minnesota Supreme Court makes all 
final public discipline decisions, and may accept, modify, or 
reject the referee’s recommendations after further briefing and 
oral argument. Similarly, the Director and respondent attorney 
may stipulate to a discipline recommendation, before or after 
an evidentiary hearing, which recommendation the Court may 
approve, disapprove, or modify as they see fit. 

Public discipline options include dismissal, a public 
reprimand, public probation, suspension for a period from 30 
days to five years, or disbarment, as well as other conditions 
the Court considers warranted by the facts. Public discipline 
remains public and is also not expunged. Approximately 30-40 
attorneys are publicly disciplined by the Court each year. 

Conclusion
 The RLPR provide more details, but this is the general 

process. Minnesota has a robust attorney discipline system 
with lots of checks and balances and due process for both 
complainants and respondent attorneys. It can be confusing, 
and it is often slower than most would prefer, but for more than 
50 years, the OLPR (along with the LPRB and the DECs) have 
carefully considered thousands of complaints, with discipline 
pursued where warranted, with the goal to protect the public, 
protect the legal profession, and deter misconduct. s
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The no-contact rule and 
the pro se lawyer
BY SUSAN M. HUMISTON    susan.humiston@courts.state.mn.us

s  PROFESSIONAL RESPONSIBILITY

SUSAN HUMISTON  
is the director 
of the Office of 
Lawyers Professional 
Responsibility and 
Client Security 
Board. Prior to her 
appointment, Susan 
worked in-house at 
a publicly traded 
company, and in 
private practice as a 
litigation attorney.

Rule 4.2, Minnesota Rules of Profession-
al Conduct (MRPC), restricts a lawyer 
representing a client from communicat-
ing with a represented party about the 

subject of that representation. But how does this 
rule work if a lawyer is representing themselves, 
not another, in a matter? A Lawyers Professional 
Responsibility Board (LPRB) opinion, Opinion 
No. 25, and the text of the rule provide guidance. 

The rule
Rule 4.2, MRPC, states:

In representing a client, a lawyer shall 
not communicate about the subject of the 
representation with a person the lawyer 
knows to be represented by another lawyer 
in the matter, unless the lawyer has the 
consent of the other lawyer or is authorized 
to do so by law or a court order. 

The purpose of the rule, as stated in the com-
ments, is three-fold: to protect “a person who has 
chosen to be represented by a lawyer in a matter 
against [1] possible overreaching by other lawyers 
who are participating in the matter, [2] interfer-
ence by those lawyers with the client-lawyer 
relationship and [3] the uncounselled disclosure 
of information relating to the representation.” 
Comment [1] to Rule 4.2, MRPC. 

The purposes of the rule remain present when 
a lawyer is representing themselves in a matter. 
However, the text of the rule clearly references an 
antecedent client/lawyer relationship that is not 
present when lawyers are representing themselves. 

Conflicting opinions
This tension was on full display in American 

Bar Association Formal Opinion 502, entitled 
“Communications with a Represented Person by 
a Pro Se Lawyer,” issued on September 28, 2022, 
which included, unusually, a majority opinion 
and a dissenting opinion. The majority opinion 
concluded that a pro se lawyer was representing a 
client—themselves—and as such was limited by the 
rule from contacting a represented person. Several 

states have ethics opinions and case law that are 
in accord. Because of the overriding purpose of 
the rule, the majority concluded that the general 
principle, also articulated in the comments, that 
“[p]arties to a matter may communicate directly 
with each other” was inapplicable to pro se 
lawyers. Comment [4].  

The dissent was not swayed by the majority 
opinion due to the plain text of “In representing a 
client” found at the start of the rule. The dissent’s 
takeaway was essentially, “does it mean what we 
wish it said,” or does it mean what it says? 

The Lawyers Professional Responsibility Board 
took up this debate in 2023. One of the authorized 
roles of the LPRB is to “issue opinions on ques-
tions of professional conduct.” Rule 4(c), Rules 
on Lawyers Professional Responsibility. LPRB 
Opinion 25, issued on July 28, 2023, concurred 
with the dissent in ABA Opinion 502, opining 
that a pro se lawyer is not representing a client as 
the term is understood. 

The Director’s Office concurs with LPRB 
Opinion 25. Lawyers should be able to review the 
rule and understand from the text of the rule how 
to comply. As noted in the dissent to ABA Opin-
ion 502, any differing interpretation is a trap for a 
lawyer. But it is also likely true, judging from the 
number of calls we receive on our ethics hotline, 
that most lawyers assume they cannot contact 
a represented party when they are representing 
themselves because the no-contact aspect of the 
rule is ingrained in them without regard for the 
text of the rule itself. 

Thus, in Minnesota, a lawyer representing 
themselves in a matter pro se may contact the op-
posing party who is represented by counsel with-
out running afoul of Rule 4.2, MRPC. But beware! 
If you are representing yourself in a matter in 
some other jurisdiction, make sure you understand 
how that jurisdiction approaches Rule 4.2 and the 
pro se lawyer. Under the ethics rules choice of law 
provision, Rule 8.5(b), MRPC, the ethics rules of 
the jurisdiction where a tribunal sits applies if the 
matter is before a tribunal, or where the conduct 
or its prominent effects occur. Many jurisdictions 
follow the ABA majority opinion. 
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Rule change?
While I concur with the text-based rationale for the position 

taken by the LPRB in Opinion 25, I’m not sure this is the 
optimal result. The purposes of the no-contact rule remain 
present when a lawyer represents themselves. A pro se lawyer 
contacting an opposing person represented by counsel presents 
the same opportunity for overreach, can interfere with the 
lawyer/client relationship on the opposing side, and presents a 
risk of disclosure of confidential information by the opposing, 
represented party. And those represented individuals likely 
have retained counsel because they are aware of the imbalance 
between the parties. 

Oregon addressed this issue by amending the language of 
its rule—“In representing a client or the lawyer’s own interests, 
a lawyer shall not communicate…” Oregon Rules of Prof’l 
Conduct 4.2 (emphasis supplied). 

What do you think? Should Minnesota adopt a rule change 
to address this situation? 

Practical advice
Just because you can contact a represented party when you 

are representing yourself, ask yourself if that is a good idea. If 
the represented party has indicated they want communications 
to occur through their counsel, what are you accomplishing 
by ignoring that request? Antagonizing the represented party? 
Delaying matters because the represented party will inevitably 
forward your communication to their lawyer for response? Just 
because the rule does not make such contact unethical, that 
does not mean it is a good idea. At the same time, there may be 
good reasons for principals to a matter to communicate directly 
even if one happens to be a lawyer. Professionalism while 
representing oneself is as important as when acting on behalf of 
a client, whether communicating with a represented person or 
their counsel.  

Most of the time lawyers are not representing themselves, 
so the plain text of the rule governs their conduct. And 
unfortunately, every year several lawyers violate this rule, 
usually resulting in private discipline. 

ABA Formal Opinion 503, issued in November 2022, 
opined on the “reply all” debate, providing that if you copy 
your client on an electronic communication sent to counsel 
representing others, you are implicitly consenting to “reply all” 
communications. Best practice is to blind copy or separately 
forward such communications to your client, unless you are 
okay with a “reply all” by the opposing attorney or are okay 
with your client weighing in on the email chain. 

And remember, actual knowledge of the fact of representa-
tion may be inferred from the circumstances. Comment [8], 
Rule 4.2, MRPC. Thus, do not close your eyes to the obvious. 
At the same time, if a lawyer contacts you asking if you repre-
sent someone, have the courtesy to reply. So many times, we 
hear from lawyers on the ethics hotline who are struggling to 
advance a matter because they are unclear whether a representa-
tion is ongoing, do not get clarity from the lawyer involved when 
they reach out, and are (correctly) hesitant to ask the person 
because of Rule 4.2, MRPC. Please have the courtesy to reply. 

Conclusion
The no-contact rule protects represented parties from 

contact by a lawyer representing a client. In Minnesota, 
according to LPRB Opinion 25, and the plain text of the 
rule, the no-contact rule does not prohibit pro se lawyers from 
communicating with a represented party. Would you support 
a rule change that would prohibit such communications by 
pro se lawyers, or do you concur that a self-represented lawyer 
should be able to do what any principal to a matter can do—
that is, communicate directly with other persons in the matter, 
irrespective of whether they are represented? I can be reached 
at susan.humiston@courts.state.mn.us.  s
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STATE OF MINNESOTA 

IN SUPREME COURT 

ADM10-8002 

ORDER ESTABLISHING INTERIM RULE CHANGE AND EXPANDING 
PUBLIC COMMENT PERIOD ON PETITION FOR PROPOSED AMENDMENTS 
TO THE RULES OF THE SUPREME COURT ON LAWYER REGISTRATION 

On March 24, 2025, the Minnesota State Board of Continuing Legal Education filed a 

petition recommending amendments to the Rules of the Supreme Court on Lawyer 

Registration.  The proposed amendments would (1) allow inactive status lawyers and judges 

to request that their home address not be displayed in the Minnesota Attorney Registration 

System (MARS), and (2) detail practices prohibited while on inactive status.  The petition and 

proposed amendments are available on the public-access site for the Minnesota Appellate 

Courts, under case number ADM10-8002 – Petition of the Minnesota State Board of 

Continuing Legal Education for Amendment of the Rules of the Supreme Court on Lawyer 

Registration (filed Mar. 24, 2025). 

On May 20, 2025, we filed an order amending the Rules of the Supreme Court on 

Lawyer Registration based on the newly created State Board of Civil Legal Aid.  Following 

that order, on June 2, 2025, the Minnesota State Board of Continuing Legal Education filed 

a supplement to their March 24 petition that incorporated our court’s May 20, 2025, 

amendments and added an additional proposed amendment to the March 24 petition.  See 

Letter Re. Lawyer Registration Rules Petition, filed March 24, 2025 (Court File ADM10-

8002) (filed June 2, 2025). 

August 15, 2025
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Accordingly, on June 27, 2025, we issued an order explaining that the court will 

consider the March 24 petition and proposed amendments to the Rules of the Supreme Court 

on Lawyer Registration, as supplemented by the June 2 correspondence and attachments, after 

providing a 60-day period for public comment and reviewing any comments on the proposed 

amendments.   

Since that order was issued, in July 2025, safety and security concerns were raised 

related to the availability of some home addresses on the MARS website for both active status 

and inactive status lawyers.  In light of these concerns, the court will also consider whether 

the proposed amendments to the Rules of the Supreme Court on Lawyer Registration 

should include a provision for active status lawyers who certify that the only address at 

which they currently receive mail is their home address, to request, based on safety 

concerns, that their home address not be displayed in MARS.  This proposed amendment 

applies only to the posting and dissemination of this information online; it does not impact 

the public’s ability to submit a written request for public information to the Lawyer 

Registration Office.  Newly proposed Rule 23(I) of the Supreme Court on Lawyer 

Registration would provide as follows: 

I.  Display of Home Address in MARS.  If a lawyer or judge certifies that 
the only address at which they currently receive mail is their home address, 
and makes a written request to the Lawyer Registration Office based on 
safety concerns, then their postal address will not be displayed in the MARS 
online system.  Addresses will still be provided as otherwise described above. 

While the court considers these proposed amendments, the court also authorizes the 

Lawyer Registration Office to temporarily suppress the home address of any lawyer who 

submits a written request advising that the only address at which the lawyer currently 
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receives mail is their home address and who, based on safety concerns, requests 

suppression of that address.  This applies only to the posting and dissemination of this 

information online; it does not impact the public’s ability to submit a written request for 

public information to the Lawyer Registration Office.  Addresses suppressed under this 

order will be suppressed until the lawyer changes the address to a distinct business or other 

address, requests to remove the suppression, or until the court issues an order promulgating 

rules related to the proposed petition, whichever occurs first.   

IT IS HEREBY ORDERED that the Lawyer Registration Office may temporarily 

suppress the home address from the public MARS website of any lawyer who submits a 

written request advising that the only address at which the lawyer currently receives mail 

is their home address and who, based on safety concerns, requests suppression of that 

address.  This applies only to the posting and dissemination of this information online; it 

does not impact the public’s ability to submit a written request for public information to 

the Lawyer Registration Office.  Addresses suppressed under this order will be suppressed 

until the lawyer changes the address to a distinct business or other address, requests to 

remove the suppression, or until the court issues an order promulgating rules related to the 

proposed petition, whichever occurs first. 

IT IS FURTHER ORDERED that any person or organization that wants to provide 

comments in support of or in opposition to the proposed amendments to the Rules of the 

Supreme Court on Lawyer Registration may file those comments with the Clerk of Appellate 

Courts, consistent with the requirements of Minn. R. Civ. App. 125.01(a).  The public 
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comment period is also extended by an additional 30 days.  All comments, including 

comments related to expanding the proposed language to allow suppression of home 

addresses for active status lawyers, shall be received by the Clerk’s Office no later than 

September 25, 2025.   

Dated:  August 15, 2025   BY THE COURT: 

 Natalie E. Hudson 
 Chief Justice 
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