LAWYERS PROFESSIONAL RESPONSIBILITY BOARD
MEETING AGENDA

Friday, April 26, 2019 - 1:00 p.m.
Town & Country Club
300 Mississippi River Boulevard North
St. Paul, Minnesota

1. Approval of Minutes of January 31, 2019, Lawyers Board Meeting (Attachment 1).
2. Panel and Committee Assignments (Attachment 2).

3. Panel Discussion
a. Panel Assignments (Attachment 3).
b. Panel and Reviewing Member Authority.

4. Committee Updates:

a. Rules Committee,
(1) Proposed ABA rules changes to advertising rules (Attachment 4).
(ii)  Proposed changes to Rules on Lawyers Professional Responsibility
(Attachment 5).

a. Opinion Committee
(i) Proposed changes to Opinion No. 21 (Attachment 6).

b. DEC Committee
(i) May 17, 2019, DEC Chairs Symposium (Attachment 7).
(iiy  September 27, 2019, Professional Responsibility Seminar.

5.  Director’s Report (Attachment 8).

6. Other Business:
a. BLE ad hoc committee.
b. “Success” ad hoc committee.

7. Justice Lillehaug Update
8.  Quarterly Board Discussion (closed session).

REMINDER: Please contact Chris in the Director’s Office at 651-296-3952 if you were
confirmed for the Board meeting and are now unable to attend. Thank you.

if you have u disability and anticipate needing an aeccommodation, please contact Susan Humiston ot
lprado@courts.state,mn. us or at 651-296-3952. Alf requests for accommodation will be given due consideration and
may require an interactive process between the requestor and the Office of Lawyers Professional Responsibility to
determine the best course of action. If you believe you have been excluded from participating in, or denied benefits
of, any Office of Lowyers Professional Responsibility services because of o disability, please visit
www.mncourts.gov/ADAAccommodation.aspx for information on how to submit an ADA Grievance form.




Attachment 1



MINUTES OF THE 186™ MEETING OF LAWYERS PROFESSIONAL
RESPONSIBILITY BOARD JANUARY 31, 2019

The 186" meeting of the Lawyers Professional Responsibility Board convened at
1:00 p.m. on Thursday, January 31, 2019, at the Town and Country Club, St. Paul,
Minnesota, Present were: Board Chair Robin Wolpert, and Board Members Joseph P.
Beckman, Jeanette M. Boerner, James P. Cullen, Thomas J. Evenson, Roger Gilmore,
Christopher A. Grgurich (by phone), Mary L. Hilfiker, Gary M. Hird, Anne M. Honsa,
Cheryl M. Prince, Susan C. Rhode, Brent Routman, Gail Stremel, Bruce R. Williams and
Allan Witz (by phone). Present from the Director’s Office were: Director Susan M.
Humiston, Deputy Director Timothy M. Burke, Senior Assistant Directors Binh T.
Tuong and Jennifer S. Bovitz, and Assistant Directors Amy M. Halloran and Nicole S.
Frank. Also present were Minnesota Supreme Court Associate Justice David L.
Lillehaug, and Landon J. Ascheman, who will join the Board effective February 1, 2019.

1, APPROVAL OF MINUTES.

The minutes of the September 28, 2018, Board meeting were unanimously
approved.

2, FAREWELL TO RETIRING BOARD MEMBERS.

Robin Wolpert reiterated her remarks during the luncheon which preceded the
Board meeting about how much she enjoyed working with, and appreciated the service
and contributions of, retiring Board members Norina Jo Dove, Anne M. Honsa,
Michael J. Leary, Cheryl M, Prince and Brent Routman. Ms. Wolpert also
acknowledged the kind and generous remarks Justice David L. Lillehaug made about
those members during the luncheon.

3. UPDATED PANEL AND COMMITTEE ASSIGNMENTS.

Ms. Wolpert informed the Board that on January 28, 2019, the Supreme Court
issued its order appointing Board members effective February 1, 2019. Based on the
composition of the Board, Ms. Wolpert had made the following assignments.

. Executive Committee: The membership will remain the same, with the
exception that Christopher Grgurich will replace Cheryl Prince as
Vice-Chair and member of the Executive Committee.

. Rules Committee: Membership will be James Cullen (Chair), Jeanette
Boerner, Christopher Grgurich, Gary Hird, Virginia Klevorn and Gail
Stremel.



. Opinions Committee: Membership will be Gary Hird (Chair), ]oseph
Beckman, Mark Lanterman, and Susan Rhode.

. DEC Committee: Membership will be Peter Ivy (Chair), Thomas Evenson,
Roger Gilmore, Mary Hilfiker, Bruce Williams and Allan Witz.

. Panels: Panels will be constituted as follows:

1. Thomas Evenson (Chair), Katherine Brown Holmen, and Mark
Lanterman.

2, Susan Rhode (Chair), Bruce Williams, and Shawn Judge.

3. James Cullen {Chair), Jeanette Boerner, and Susan Stahl Slieter.
4, Gary Hird (Chair), Landon Ascheman, and Gail Stremel,

5. Allan Witz (Chair), Kyle Loven, and Mary Hilfiker.

6. Peter Ivy (Chair), Virginia Klevorn, and a member to be
determined.

Ms. Wolpert informed the Board that there were two vacancies effective
February 1, 2019, for public members but only one application was received. Because of
this, Ms. Wolpert would ask public Board members to substitute on Panel 6 as
necessary. Ms. Wolpert anticipates that the posting for the public member Board
position will be posted soon.

Ms, Wolpert asked Board members to vigorously recruit qualified potential
public members and for ideas on how to spread the word. Joseph Beckman stated that
he was considering asking neighbors who could make the required time commitments.
Mary Hilfiker inquired whether a person had to have served on a district ethics
committee (DEC) in order to serve on the Board. Ms. Wolpert replied that service is not
required but is preferred.

Roger Gilmore inquired whether a push for public members had been made
through the DECs. Susan Humiston replied it had.

Bruce Williams stated that he would reach out to former DEC public members.
Ms. Wolpert stated her appreciation and stressed the importance of geographic and
other diversity., Ms. Wolpert also stated her belief that personal phone calls work best
for recruitment. She also suggested Board members consider civic organizations and,
for those in law firms, non-lawyer assistants.



Ms. Humiston stated that she has asked the Clerk of Appellate Courts to post the
opening and hoped it would be done soon.

Jeanette Boerner stated that she believed it would be helpful to have a writing to
share with people interested in the position. Ms. Humiston stated that she would create
a writing with information beyond what is in the posting the Supreme Court makes
through the Clerk of Appellate Courts. She would include information such as what
Board members do, when the Board meets, etc. Ms. Boerner thought that including
why Board service is important would be beneficial as well.

Ms. Humiston reminded the Board members that the new Panel memberships
are effective February 1, 2019, but that if a Panel has a hearing scheduled or is otherwise
in the midst of a probable cause proceeding, then the matter will be heard by the Panel
as constituted when the matter was initiated.

Ms. Wolpert reminded Board members that Panel Chairs should act as mentors
to new Board members for any questions or concerns, Ms. Wolpert will inform new
members of this, as well. Although Board members are free to talk with any other
Board member regarding any issues, Ms. Wolpert believes that it is good to have a
mentor assigned when a new member joins.

4, COMMITTEE UPDATES.

A, Rules Committee.

i. MSBA Petition and LPRB Response.

Christopher Grgurich noted that the past year has been very busy
for the Rules Committee. '

Mr. Grgurich summarized the petition pending before the Supreme
Court from the Minnesota State Bar Association (MSBA) to amend
Rules 1.6(b) and 5.5, Minnesota Rules of Professional Conduct, and the
responses the Board and the Director had filed. Oral presentations to the
Court were made on January 15, 2019. Ms. Wolpert, who presented on
January 15, stated her belief that the debate before the Supreme Court was
robust, with the Court asking good guestions. Ms. Humiston informed
the Board that the argument is available to view through the Minnesota
Judicial Branch website.



1i. RLPR Proposed Changes.

Mr. Grgurich stated that a number of proposed changes to the
Rules on Lawyers Professional Responsibility (RLPR) designed to
facilitate the process had emanated from the Director’s Office, the changes
were reviewed and approved by the Rules Committee, and a
subcommittee of the MSBA Rules of Professional Conduct Committee had
no strong objections to any of the proposals.

Ms. Humiston reported that the MSBA subcommittee established to
consider adding rules regarding succession planning had, by split
decision, recommended no rule amendments be proposed at this time,
and that the conversation continues. Mr. Williams stated that
Ms. Humiston's article regarding succession planning had been very
helpful and thanked her for it. Ms. Humiston noted that she has received
many comments about that article.

ii.  Proposed ABA Advertising Rule Changes.

Mzx. Grgurich reported that in 2018 the ABA amended Model Rule 7
regarding advertising and solicitation. The MSBA Rules of Professional
Conduct Committee established a subcommittee, which included Mr.
Grgurich and Timothy Burke, to consider whether any or all of the
changes should be adopted in Minnesota. Mr. Grgurich summarized
what he viewed as the two most substantial changes. These involve use of
the word “specialist,” and the definition of “solicitation.” The MSBA
subcommittee voted to adopt the ABA changes in whole. Mr. Grgurich
reported that the M5BA will move this issue through its process, and that
separately the Board’s Rules Committee will consider the issue for
presentation to the Board in April 2019,

B. Opinions Committee.

Anne Honsa reported that the Opinions Committee is considering
whether the Board should modify LPRB Board Opinion No, 21 in light of ABA
Opinion No. 481, The Opirﬁons Committee is in the process of gathering
information regarding what other states are doing, and will continue its
consideration of the matter.



Ms. Humiston stated that she has referred to the Opinions Committee the
issue of whether to follow ABA Formal Opinion 11-461 on advising a client about
direct party-to-party contact with a represented party.

C. DEC Comirnittee.

Ms. Humiston reported on the excellent agenda for the upcoming DEC
Chairs Symposium. Ms. Humiston complimented Peter Ivy for his extensive
efforts in planning and preparation, which included speaking with many DEC
Chairs for their input and suggestions. Unfortunately, Justice Lillehaug is unable
to attend, and fustice Paul C. Thissen will attend in his place. The agenda
includes a well-being session tied to implicit bias, and a substantial portion of the
Symposium will contain practical advice for DEC Chairs, Mr, Williams stated
that he had requested Mr. Ivy include on the agenda the issue of a criminal
defense lawyers being required to provide the file to the client when that file may
contain private or sensitive information about the victim.

5. DIRECTOR’S REPORT.

Ms. Humiston thanked Mark Lanterman for speaking at the National
Organization of Bar Counsel conference in January 2019 in Las Vegas on cybersecurity.
Ms, Humiston stated that the audience greatly appreciated that presentation.

There are several personnel updates. Ms. Humiston extended congratulations to
Binh Tuong on her promotion to Senior Assistant Director, and Cassie Hanson on her
promotion to Managing Attorney. Josh Brand has been out since early October with a
chronic health issue, with no return to duty date set. Mr. Brand and Siama Brand just
had a daughter born, and Ms. Brand is on a six-month parenting leave.

Patrick R. Burns has returned to the Office on a part-time basis. Ms. Humiston
stated that he has been a big help to the Office. Rebecca Huting took a job with alaw
firm and departed. The Office has completed its hiring process, identified a candidate,
and hopes to finalize the hiring process in the immediate future.

The paralegal position remains open. The Office previously posted for hiring,
the pool of applicants was not as hoped, there was one finalist, but she did not accept
the position. The position has been reposted, and more than 80 applications were
received.

Ms. Humiston informed the Board that the Office will be hiring a financial
analyst to help with audits, which are primarily done by paralegals. Currently, there
are 14 audits pending, and help is needed. Ms. Humiston also stated that the Office will



have a paralegal intern who will be working with the Office as part of her class work.
Finally, Ms. Humiston has been considering, and will communicate with Justice
Lillehaug and Ms. Wolpert about, whether the Office should hire a temporary attorney.

Ms. Humiston reported that Amy Halloran had received compliments for her
work in improving the operations of the professional firms department. The Office is in
charge of administering the Professional Firms Act, and there are about 8,000
professional firms who register through the Office each year. Ms. Halloran is in charge
of that department, substantially streamlined the processes, and developed an FAQ and
a tutorial. Ms. Halloran is working to make more improvements, such as developing
the ability to file and pay registration fees online.

Ms. Humiston gladly reported that Jennifer Bovitz had a case with a very

appreciative complainant, who noted the importance, impact and quality of the work
Ms. Bovitz had done on the matter.

Ms. Humiston reported to the Board that Bentley Jackson, as the Board’s
personnel liaison to the Office, meets quarterly with staff to hear concerns and to thank
people on behalf of the Board. Staff greatly appreciates the opportunity to have this
conversation, and these quarterly conversations will continue.

Ms. Humiston briefly discussed the year just concluded. She noted that there
were more public disciplines, more disbarments and more private disciplines. Of
particular note is that there were six matters in which a lawyer was transferred to
disability-inactive status. This is a significant departure, as in most years only one or
two lawyers are transferred to disability-inactive status. Ms. Hilfiker inquired whether
there was a certain type of disability which was prevalent in these matters. Ms.
Humiston replied that there was not. Ms. Hilfiker also inquired as to whether the
lawyers involved typically were in the same age range. Ms, Humiston stated that the
age range varied, which highlighted the importance of lawyer well-being.

Ms. Humiston stated that a lot of progress had been made toward eliminating
the Office’s backlog and acknowledged the importance of eliminating the backlog. She
stated the Office has a plan and teams devoted to complete in February the oldest files
which remain under investigation.

Ms. Humiston noted that there is one matter involving one lawyer which has 22
separate complaint files. In this matter, the lawyer has been suspended pursuant to
~ Rule 12(c), RLPR. The Director’s brief will be due in February, and then the matter will
be on the way toward adjudication and closure.



Ms. Humiston noted that Mr. Gilmore has encouraged the Office to think of data
in a graphic way, which is why the Office has been presenting more year-over-year
comparisons. Also included in the Board materials is a graph which shows from 1985
to date the year-end number of complaints received, open files in the system, and
number of files over one year old. Also included is a chart of public discipline during
that time frame. Ms. Humiston found the large variations in public discipline between
years to be surprising.

Ms. Humiston reported that Mr. Gilmore and the Executive Committee have
tasked the Office with how the Office could continue to put greater context into the
statistics presented to the Board, and the Office continuously strives to do so, Mr.

Beckman stated that he found the graphs included in the materials to be exactly what
the Board wants.

Cheryl Prince inquired about the total file, and files over one year old, statistics
in the 1980s. Ms, Humiston reported that Mr. Burns, who worked for the Office at that
time, said that many dispositional documents, particularly dismissals, were much
briefer. Ms. Prince thought that leads to an interesting question for the Board, which is
whether the Office is expending an appropriate, or too much, time investigating its files;
Ms. Prince believes the time spent on investigations is appropriate. Ms. Boerner asked
if the reports could also include the percentage of older files relative to the total number
of open files and stated her belief that this may tell a good story.

James Cullen inquired about the trusteeships currently being handled by the
Office. Ms. Humiston reported that these trusteeships are newer. Mr. Cullen asked if
these trusteeships involve wills. Ms. Humiston replied that at least one of them does.
This trusteeship consists of more than 100 boxes. Mr. Cullen asked if the Office had
received inquiries from people looking for their wills. Ms, Humiston replied that the
Office has not. Ms. Humiston reminded the Board that when the Office destroys files
pursuant to the Supreme Court’s order appointing the Office as trustee, the Office
removes all valuable original documents such as titles, wills, and abstracts.

Justice Lillehaug inquired as to the status of the proceeding identified as a
proceeding under Rule 12(c), RLPR. Ms. Humiston stated that the matter is in briefing
and gave an overview of the process pursuant to Rule 12(c), RLPR.

_ ~ Ms. Humiston noted that there are three lawyers who account for significant
numbers of open files. In one matter, the lawyer and the Director have filed a
stipulation for disbarment with the Supreme Court, which remains pending. The Office
has ten more files which are not included in the pending public proceeding. Another
matter involves the lawyer with 22 files proceeding pursuant to Rule 12(c), RLPR. In



another matter, there is a pending petition, other files are being investigated, and this
totals 15 files.

Mr. Gilmore inquired about the one year period a lawyer has to appear under
Rule 12(c), RLFR, and asked if other states had a similar one year period. Ms. Humiston
stated she was not familiar with that. Ms. Humiston noted that this does tap into a
larger issue of revisiting the RLPR, to revise and update these rules.

Mz, Grgurich asked if the cases on hold are included in the file numbers. Ms.
Humiston replied they were. Mr. Grgurich opined that perhaps they ought not to be as
the Office is unable to take any action on these matters. Ms, Humiston believes it is
appropriate to include these files because they are open files in the Office.

Mr. Williams asked about a file which is on hold and received in 2015. There
was then a discussion about whether the Director should be taking further action
regarding this matter.

6. OTHER BUSINESS.

Ms. Wolpert reported that she had recently attended the National Council of Bar
Presidents meeting. This included a session for bar leaders on lawyer well-being.
Minnesota and Pennsylvania gave a detailed presentation of the work these states are

doing. This was an opportunity to showcase the work of the Board, the Office, the Bar
and the Supreme Court.

Ms. Wolpert noted the well-being summit the Supreme Court will host on
February 28, 2019. Justice Lillehaug stressed the Court’s commitment to disseminating
the August 2017 task force study to all Minnesota lawyers and to focus on the
importance of lawyer well-being. The Call to Action Summit will be at the University
of S5t, Thomas. The Court has invited a broad array of attendees from all constituencies,
including large firms, solo and small firm practitioners, corporate attorneys, and public
attorneys. One goalis to try to persuade employers such as large firms to implement
well-being programs in their firms. National experts will give addresses to the
audience, and there will be breakout sessions tailored to each particular group. The
entire Supreme Court is invested in lawyer well-being and will attend. Chief Justice
Lori S. Gildea will present welcoming remarks, and Justice Lillehaug will close the
seminar. Justice Lillehaug extended the Court’s thanks to the Court’s partners,
including the Board, the Office, Lawyers Concerned for Lawyers (LCL), and others, in
planning the Call to Action. Ms. Hilfiker expressed her pleasure that the Court is
hosting this event and asked about conveying the message and material regarding
lawyer well-being to small and rural firms. Justice Lillehaug acknowledged the



importance of doing that, noted the challenges, and hopes that the Call to Action will be
a foundation for expanding the important message of lawyer well-being. Along these
lines, Ms. Humiston noted that Ms. Wolpert, Joan Bibelhausen of LCL, and others have
tried very hard to invite leaders who can spread the word.

Ms. Wolpert stated that on her own personal agenda is to talk in 2019 to every
district bar association to receive feedback on how to get the message on well-being to
them. Ms. Wolpert believes that individual DEC members can be part of this process,
too. She noted and appreciated the fact that the Supreme Court is working to
normalizing well-being, changing the culture, and changing the dialogue and
expectations.

Mr. Routman inquired about outreach on this topic to the law schools. Justice
Lillehaug stated that University of St. Thomas law school has been leaders in collecting
data on this topic and that all three law school deans have been invited to the Call to
Action.

7. QUARTERLY BOARD DISCUSSION.

The Board, in a closed session, conducted its quarterly Board discussion.
Thereafter the meeting adjourned.

Respectfully Submitted,

Timothy M. Burke
Deputy Director

[Minutes are in draft form until approved by the Board at its next Board meeting]
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EXECUTIVE COMMITTEE
LAWYERS PROFESSIONAL RESPONSIBILITY BOARD

Rule 4(d), Rules on Lawyers Professional Responsibility, provides:

The Executive Committee, consisting of the Chair, and two lawyers
and two non-lawyers designated annually by the Chair,

The following members of the Lawyers Professional Responsibility Board are
appointed to the Executive Committee for the period February 1, 2019, through
January 31, 2020. - '

Robin Wolpert, Chair
Chris Grgurich, Vice-Chair
Joe Beckman

Roger Gilmore

Bentley Jackson

Chris Grgurich, Vice Chair, shall receive reports from the Director’s Office of tardy
complainant appeals on behalf of the Chair in accord with Executive Committee Policy &
Procedure No. 10; shall be responsible for reviewing dispositions by the Director that vary
from the recommendations of a District Ethics Committee; and, shall be responsible for
review of complaints against LPRB and Client Security Board members, the Director,
members of the Director’s staff or DEC members based solely upon their participation in
the resolution of a complaint, pursuant to Section 4, Executive Committee Policy &
Procedure No. 5.

Bentley Jackson shall act as personnel liaison in accord with Executive Committee Policy &
Procedure No. 12.

Roger Gilmore will oversee the Executive Committee process for reviewing file statistics
and the aging of disciplinary files,

Joe Beckman will consider former employee disqualification matters in accord with
Executive Committee Policy & Procedure No. 3.

Robin Wolpert, in addition to the Chair’s responsibility for oversight of the Board and
OLPR as provided by the RLPR, will handle Panel Assignment matters in accord with



Rule 4(f) and Executive Committee Policy & Procedure No. 2, and complaints against the
Director or staff members in accord with Executive Committee Policy & Procedure No. 5.

Effective February 1, 2019.
Ko, . Ujgspod

Robin M. Wolpert, Chair
Lawyers Professional Responsibility Board




BOARD MEMBERS REVIEWING COMPLAINANT APPEALS
LAWYERS PROFESSIONAL RESPONSIBILTTY BOARD

Pursuant to Rule 8(e}), Rules on Lawyers Professional Responsibility, the Chair
appoints members of the Board, other than Executive Committee members, to review
appeals by complainants who are not satisfied with the Director's disposition of
complaints.

The reviewing Board members appointed for the period February 1, 2019,
through January 31, 2020, are:

LANDON ASCHEMAN
JEANETTE BOERNER
KATHERINE BROWN HOLMEN
JAMES CULLEN
THOMAS EVENSON
MARY HILFIKER

GARY HIRD

PETER IVY

SHAWN JUDGE
VIRGINIA KLEVORN
MARK LANTERMAN
KYLE LOVEN

SUSAN RHODE

SUSAN STAHL SLIETER
GAIL STREMEL

BRUCE WILLIAMS
ALLAN WITZ



If Board members are unavailable for periods of time the Board Chair may instruct the
Director not to assign further appeals to such members until they become available.

Rown M. Watyst

Robin M. Wolpert, Chair
Lawyers Professional
Responsibility Board

Effective February 1, 2019.




RULES COMMITTEE

LAWYERS PROFESSIONATL RESPONSIBILITY BOARD

A Lawyers Board Committee for making recommendations regarding the
Board’s positions on possible amendments to the Minnesota Rules of Professional
Conduct and the Minnesota Rules on Lawyers Professional Responsibility, shall be
constituted with the following members:

Jim Cullen, Chair
Jeanette Boerner
Chris Grgurich
Gary Hird
Virginia Klevorn
(Gail Stremel

Effective February 1, 2019.

Row. . W dyo
Robin Wolpert, Chair
Lawyers Professional

Responsibility Board




OPINION COMMITTEE

LAWYERS PROFESSIONAL RESPONSIBILITY BOARD

A Lawyers Board Committee for making recommendations regarding the Board's
issuance of opinions on questions of professional conduct, pursuant to Rule 4(c), Rules
on Lawyers Professional Responsibility, shall be constituted with the following
members:

Gary Hird, Chair
Joe Beckman
Mark Lanterman
Susan RKhode

Effective February 1, 2019.

Rd‘m Y. Wdet
Robin M. Wolpert, Chair

Lawyers Professional
Responsibility Board




DEC COMMITTEE

LAWYERS PROFESSIONAL RESPONSIBILITY BOARD

A Lawyers Board Committee charged with working with the District Ethics
Committees (DECs) to facilitate prompt and thorough consideration of complaints
assigned to them and to assist the DECs in recruitment and training of volunteers, shall
be constituted with the following members:

Peter Ivy, Chair
Tom Evenson
Roger Gilmore
Mary Hilfiker
Bruce Williams
Allan Witz

Effective February 1, 2019.

Robin M. Wolpert, Chair
Lawyers Professional

Responsibility Board




LAWYERS BOARD PANELS

LAWYERS PROFESSIONAL RESPONSIBILITY BOARD

Rule 4{e), Rules on Lawyers Professional Responsibility, provides,

The Chair shall divide the Board into Panels, each consisting of not
less than three Board members and at least one of whom is a non-
lawyer, and shall designate a Chair and a Vice-Chair for each Panel.

The following Panels are appointed effective February 1, 2019. Those with a
single asterisk after their names are appointed Chair, and those with a double asterisk
are appointed Vice-Chair.

Panei No. 1. Panel No. 4.

*  Tom Evenson * Gary Hird

** Katherine Brown Holmen ** Landon Ascheman
Mark Lanterman (p) Gail Stremel (p)
Panel No. 2. Panel No. 5.

* Susan Rhode *  Allan Witz

* Bruce Williams ** Kyle Loven
Shawn Judge (p) Mary Hilfiker (p)
Panel No. 3, Panel No. 6.

* Jim Cullen * TPeterIvy

** Jeanette Boerner ** Virginia Klevorn (p)
Susan Stahl Slieter (p) TBD (p)

Effective February 1, 2019.

B irva . W et
Robin M. Wolpert, Chair
Lawyers Professional

Responsibility Board
* Chair
** Vice Chair
(p) Public member
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LAWYERS PROFESSIONAL RESPONSIBILITY BOARD
EXECUTIVE COMMITTEE
POLICY AND PROCEDURE NO. 2

RE: Panel Assignment Procedures.

PANEL ASSIGNMENTS

Rule 4(f), RLPR, provides in part, “The Director shall assign matters to Panels in
rotation.” To enhance the appearance of fairness and avoid any perception that the
Director’s Office could manipulate Panel assignments, the task of assigning Panel
matters to Lawyers Board Panels is implemented by use of a blind rotation system,
which is the responsibility of the Board Chair or an Executive Committee member
designated by the Board Chair.

The procedure followed is outlined as follows:

1.

A rotation chart is prepared by the Board Chair or the Board Chair’s
designee, The chart designates Panel rotations from one through six,
picked arbitrarily for at least 50 cases. The designee provides the Board
Chair with a copy of the rotation schedule. See Exhibit A.

In the Director’s Office, the following are immediately forwarded to the
Panel clerk for Panel assignment: charges when signed, admonition
appeals when the Director decides to present them to a Panel; expunction
petitions and reinstatement petitions when received.

The Panel clerk promptly contacts the designee’s staff member. The Panel
clerk informs the staff member of the name of the respondent and type of

proceeding. The staff member gives the Panel clerk the name of the Panel
Chair and number of the next Panel on the rotation chart.

If the Chair of the next Panel on the rotation chart has a conflict in a
matter, the staff member instead gives the Panel clerk the name of the
Panel Chair and number of the next Panel on the rotation chart. The staff
member then assigns the skipped Panel to the next matter.

1f the Panel clerk is unable to reach the staff member within 24 hours, the
clerk attempts to contact the Board Chair or Board Chair's designee. If the
clerk is unable to contact either the staff member or the designee, the clerk
contacts the Board Chair or Vice-Chair who shall choose a Panel
randomly.



EXECUTIVE COMMITTERE
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SUBSTITUTIONS

Rule 4(e), RLPR, provides in part, “The Board’s Chair or the Vice-Chair may designate
substitute Panel members . ...” Itisimpractical for such substitutions to be made
personally by the Chair or Vice-Chair, or by the Board Chair’s designee. Therefore, this
function is delegated to the Panel clerk in the Director’s Office. The procedures to be
followed by the clerk are as follows.

If a Board member has a conflict in a matter or cannot serve on a Panel for some other
reason, a substitute Panel member must be obtained. The Panel clerk finds a substitute
Panel member using a rotation schedule. This rotation schedule is separate from the

Panel rotation schedule. The Panel clerk must, however, take into consideration the
following:

1. Pane] Chairs are not called fo substitute unless there is an emergency or
no non-chairs are available.

2. Parels must include at least one lawyer and one public member.

The Panel clerk notes on the clerk’s rotation chart the reason why each Board member
could not serve as a substitute, The basis for a conflict need not be specified.

BOARD MEMBER EXPERTISE AND WORKLOADS; DISTRICT COMMITTEE
AND FORMER BOARD MEMBER PANEL SUBSTITUTIONS

Rule 4(e) and (f}, RLPR, provides in part,

(e} ... The Board’s Chair or the Vice-Chair may designate substitute Panel
members from current or former Board members or current or former District
Committee members for the particular matter, provided that any panel with

other than current Board members must include at least one current lawyer
Board member. ...

(f) . . . The Executive Committee may, however, redistribute case
assignments to balance workloads among the Panels, appoint substitute panel
members to utilize Board member or District Committee member expertise . ...



EXECUTIVE COMMITTEE
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A.  Dxpertise,

A Panel Chair, a respondent or the Director may request that there be a substitution on
a particular Panel to utilize the expertise of a Board member or a District Comumittee
member. The request should be addressed to the Board Chair, in writing, with copies to
appropriate parties, and to the Board Vice-Chair. The request shall be made at or before
the time of the pre-hearing meeting and shall state the particular expertise needed. The
Board Chair (or by delegation from the Chair, the Vice-Chair) decides whether expertise
is needed, and if so, substitute an expert Board member or District Committee member.
The Director’s Office maintains a directory of Board members, showing expertise, and a
list of District Comunittee chairpersons.

The substitution must harmonize with the requirements that each Panel include a
current Board member and a public member. The substitution should not be for the
Panel Chair. The Board Chair or Vice-Chair choose the person substituted for by the
above criteria and, secondarily, by seniority.

B. Workload Balancing.

Either on the Executive Committee’s own initiative or at the request of a Panel Chair,
the Board Chair or Board Chair’s designee may redistribute case assignments among
Panels or among Board members in such a way as in the designee’s discretion balances
workloads in a reasonable fashion.

C. Substitution of District Committee Members.

Normally, reasonable efforts should be made to utilize current Board members on
Panels. However, when an expert is desirable, or Board members generally have
excessive workloads in view of their volunteer status or when some other particular
exigency requires, the Board Chair or Board Chair's designee may on the Chair or
designee’s initiative or after receiving a written request from any interested party,
substitute current or former District Committee members.

D. Assignment of Admonition Appeals.

The Executive Committee is mindful that, particularly for outstate Board members, the
burden of hearing an admonition appeal may contribute to excessive workload. To
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balance workloads in connection with admonition appeals, the Board Chair or Board
Chair’s designee for case assignments shall re-assign admonition appeals when
appropriate so that as many admonition appeals as practical may be heard before a
single Panel in a single day. It is hoped that through this procedure each Panel may
have no more than one admonition appeal hearing day per year. To implement this
policy, whenever it appears appropriate to re-assign an admonition appeal to a Panel
that already has an admonition appeal pending, the Director shall request the Board
Chair or Board Chair’s designee in writing to make such re-assignment, pursuant to this

policy.

CHOOSING “THE PANEL CHAIR” UNDER RULE 10(d}

Rule 10(d), RLPR, provides,

Other Serious Matters. In matters in which there are an attorney’s
admissions, civil findings, or apparently clear and convincing
documentary evidence of an offense of a type for which the Court has
suspended or disbarred lawyers in the past, such as misappropriation of
funds, repeated non-filing of personal income tax returns, flagrant
non-cooperation including failure to submit an answer or failure to attend
a pre-hearing meeting as required by Rule 9, fraud and the like, the
Director may either submit the matter to a Panel or upon a motion made
with notice to the attorney and approved by the Panel Chair, file the
petition under Rule 12.

When the Director makes a motion under Rule 10(d) to a Panel Chair, the Panel Chair
shall be chosen, together with a Panel, in the same manner employed for Panel
assignments generally, as stated above.

CHOOSING “THE PANEL CHAIR” UNDER RULE 10(e)

Rule 10(e), RLPR, provides,

Additional Charges. If a petition under Rule 12 is pending before this
Court, the Director must present the matter to the Panel Chair, or if the
matter was not heard by a Panel or the Panel Chair is unavailable, to the
Board Chair, or Vice-Chait, for approval before amending the petition to
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include additional charges based upon conduct committed before or after
the petiion was filed. '

In order to eliminate any difficulties in identifying “the Panel Chair” for purposes of
this rule, the following procedures are to be implemented. If charges were made
against the respondent and assigned to a Panel, the Chair of that Panel shall approve (or
decline to approve) supplemental petitions based on additional charges. If the matter
against the respondent was never assigned to a Panel (e.g., the respondent waived the
Panel before charges were filed), the supplementary petition is sent to the Board Chair
for approval and signature,

Approval: The above policy was approved by the Lawyers Professional Responsibility
Board at its June 26, 2015, meeting.

]'UI(}(ITH M. RUSH KENNETH S. ENGEL
CHAIR, LAWYERS PROFESSIONAL VICE-CHAIR, LAWYERS PROFESSIONAL
RESPONSIBILITY BOARD RESPONSIBILITY BOARD
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EXLIBIT A

PANEL ROTATION CHART

File # | OLPR Case # | Panel # Panel Chair Respondent

Type of Matter

14-01

14-02
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OFFICE OF LAWYERS PROFESSIONAL RESPONSIBILITY

MEMORANDUM
TO: Lawyers Professional Responsibility Board Rules Committee
CC: Robin M. Wolpert, Lawyers Professional Responsibility Board Chair

Susan D. Humiston, Director, Office of Lawyers Professional Responsibility
FROM: Timothy M. Burke, Deputy Director
DATE: March 25, 2019

RE: March 21, 2019, Meeting

I am writing to briefly summarize and follow up the March 21, 2019, telephone
conference call meeting of the Board’s Rules Committee. Present for the meeting were
Committee members James P, Cullen (Chair), Christopher A. Grgurich, Gary M. Hird,
Virginia Klevorn and Gail Stremel. Also present were Board Chair Robin M. Wolpert,
and Timothy M. Burke of the Director’s Office.

The Committee considered whether to make a recommendation about the position the
Board should take regarding amending the Minnesota Rules of Professional Conduct
(MRPC) in light of the recent amendments to the ABA Model Rules of Professional
Conduct regarding Rules 7.1-7.5.

The MSBA formed a subcommittee to make recommendations about whether the ABA
amendments should be adopted in Minnesota. The subcommittee recommends that all
of the ABA amendments be adopted in Minnesota. That recommendation is making its
way through the MSBA process, which will culminate with a final decision from the
MSBA General Assembly in the future about whether to recommend the Supreme
Court adopt any or all of these ABA Model Rules.

As they have done historically, the LPRB and MSBA are communicating openly to see if
a consensus can be reached on these issues.

The ABA Model Rules have substantially reworked the ordering of the rules, and the
comments have also been changed. The ABA Model Rules have eliminated Rules 7.4
and 7.5. The provisions from those rules which are retained are incorporated in the
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remaining ABA Model Rules 7.1 through 7.3. Here are some of the differences between
the new ABA Model rules and the current MRPC.

The ABA Model Rules allow a lawyer to provide a nominal thank you gift for a referral,
as long as the gift is not intended or expected to be compensation for the referral. The
MRPC do not allow this. Compare ABA Model Rule 7.2(b)(5) with Rule 7.2(b), MRPC.
This amendment to the ABA Model Rules would allow what the Minnesota rules now
prohibit.

The ABA Model Rules allow a lawyer to (1) call herself a “specialist” as long as that
statement is not false or misleading, and (2) allow a lawyer to call herself a “certified
specialist” only if the lawyer is certified by an appropriate authority of the state or an
organization accredited by the ABA. See ABA Model Rule 7.2(c}). Comment 9 to this
rule states that certification is not required for a lawyer to call herself a “specialist” or
words to that effect; the lawyer’s experience, specialized training, or education can be
sufficient. By contrast, Rule 7.4(d), MRPC, prohibits a lawyer from stating the lawyer is
a “specialist” unless the lawyer is a certified specialist. Rule 7.4(d), MRPC, also
provides that if the certifying organization is not accredited by the Minnesota Board of
Legal Certification (MBLC), the lawyer also says this in the same sentence of the
communication. This amendment to the ABA Model Rules would allow a lawyer to call
herself a specialist without the need to become certified. This would expand the
circumstances from the current Minnesota rules in which a lawyer could call herself a
“specialist.” MBLC opposes adopting ABA Model Rule 7.2(c) and wants to keep the
present Rule 7.4(d), MRPC.

The rules have traditionally distinguished between in-person solicitation, understood to
mean in-person or by phone, and other forms of solicitations, such as letters and emails.
ABA Model Rule 7.3, comment 2, adds a definition designed to reflect modern
communication methods. “Live person-to-person contact” is defined to include
in-person, telephone, or other real time audio or visual communication. This type of
contact does not include chat rooms, text messages or other communications which may
be real time but are written. This definition is not in the Minnesota rules.

The ABA Model Rules allow live in-person contact of people who routinely use the type
of offered legal services for business purposes. The Minnesota rules do not. Compare
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ABA Model Rule 7.3(b)(3) with Rule 7.3(b), MRPC. This amendment to the ABA Model
Rules would allow what the Minnesota rules now prohibit.

ABA Model Rule 7.3(a) adds a definition of “solicitation.” Rule 7.3(a), MRPC, limits a
lawyer’s solicitation through live in-person contact to lawyers and persons with whom
the lawyer has a family, prior professional, or close personal relationship. The effect of
the ABA definition of “solicitation” is to add another category, persons the lawyer does
not know that needs specific legal services in a given matter. For example, under the
ABA definition of solicitation, a lawyer can cold call residents in a certain geographic
area urging them to hire the lawyer, or conduct a seminar for residents of a senior
residence urging them to hire the lawyer, because the lawyer does not know that any
particular person in the target audience needs the services the lawvyer is offering. Thus,
this amendment to the ABA Model Rules would allow what the Minnesota rules now
prohibit. On the other hand, under the ABA Model Rule, a lawyer who received a DUI
arrest list would remain prohibited from calling the persons on that list for
representation in the DUI matter, because the lawyer knows those persons need that
type of legal service. Under this amendment to the ABA Model Rules, this prohibition
in the Minnesota rules would continue.

The new definition of solicitation in ABA Model Rule 7.3(a) could allow for an inherent
possibility of abuse, overreaching, etc. Lawyers will be able to contact persons,
including potentially vulnerable persons such as the elderly or English language
learners, directly in an effort to attempt to secure legal services. ABA Model Rule
removes the prophylactic barrier which prohibits this live in-person contact.

The ABA Model Rules eliminate the requirement in Minnesota Rule 7.3(c) that direct
mail or similar solicitations state “Advertising Materials.” Going forward, under the
ABA Model Rules, no notice or disclaimer is required when a lawyer sends a written
solicitation, even if directed to a person the lawyer knows needs legal services in a
particular matter.

After discussion, a motion was made and seconded that the Rules Committee
recommend the Board support amending Rules 7.1-7.5, MRPC, to be consistent with the
newly-amended ABA Model Rules 7.1-7.3. The motion was seconded and passed
unanimously.
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By way of information, Mr. Burke reminded the Rules Committee that in August 2018
the Committee had considered various amendments to the rules and had recommended
the Board support the amendments set forth in Mr. Burke’s August 16, 2018,
memorandum to the Rules Committee.

Mr. Burke reminded the Rules Committee that the following rule change proposals will
be presented to the Board for consideration at its April 2019 meeting:

1. Possible amendment of Rules 7.1-7.5, MRPC, in light of the new ABA
Model Rules.

2. Amendment of Rule 20, RLPR, along the lines identified in Mr. Burke’s
August 16 memorandum,

3. Amendment of Rule 1.15(h), MRPC, regarding the frequency with which
banks must remit interest on IOLTA accounts and the legal services
advisory committee.

The meeting thereafter adjourned.

jme
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April 4, 2019

Robin Wolpert, Esq., Chair

Lawyers Professional Responsibility Board
345 St, Peter Street # 1500

St. Paul, MN 55102

Via Email

" Dear Robin:

I am attaching a Report and Recommendation of the MSBA Standing
Committee on the Rules of Professional Conduct. The Report and
Recommendation calls for a petition to the Minnesota Supreme Court to amend
Rule 7 of the Minnesota Rules of Professionat Conduct to conform to August,
2018 amendments to Rule 7 of the American Bar Association’s Model Rules of
Professional Conduct,

This Report and Recommendation has been provisionally approved by the
Cominittee and is being circulated to MSBA sections and committees for
comment. After reviewing and considering comments, the Cominittee intends
vote on submission of the Report and Recommendation to the MSBA
Assembly for action at its June meeting.

As you know, representatives of the LPRB and the Director’s office
participated in the development of the Committee Report and
Recommendation and we are hopeful that our efforts will result in a joint
petition to the Supreme Court for adoption of the amendments to Rule 7, M. R.
Prof. C.

If you have questions about any aspect of the Report and Recommendation,
please contact me,

Sincerely,

Frederick E. Finch, Chair
Committee on Rules of Professional Conduct

Enc.
cc:  Susan Hummiston Esq, (with enc,)
Paul Godfrey, Esq. (with enc.)




No resolution presented herein reflects the policy of the Minnesota Stafe Bar association untif
approved by the Assembly. Informational reports, comments, and supporting data are not
approved by their acceptance for fifing and do not become part of the policy of the Minnesota
State Bar Assaciation unless specifically approved by the Assembly.

MSBA Rules of Professional Conduct Committee
March _, 2019

REPORT AND RECOMMENDATION PROPOSING AMENDMENTS
TO RULE 7, MINNESOTA RULES OF PROFESSIONAL CONDUCT

Recommendation

The Minnesota State Bar Association should petition the Minnesota Supreme Court to adopt the
amendments to Rule 7, Minnesota Rules of Professionat Conduct, attached hereto. The
amendments conform the Minnesota rules to amendments to the ABA Model Rules of
Professional Conduct adopted in August, 2018.

Report

At its Annual Meeting in August, 2018, the American Bar Association adopted amendments to
Rule 7 of the ABA Model Rules of Professional Conduct dealing with lawyer advertising and
solicitation of clients, The Minnesota Rules of Professional Conduct are based upon the ABA
Model Rules. Historically, whenever the ABA adopts amendments to the ABA Model Rules, the
MSBA Rules of Professional Conduct Committee has examined the ABA amendments with a
view to determining whether and in what form the Association should petition the Minnesota
Supreme to amend the Minnesota rules to incorporate the ABA changes.

Following the ABA’s action in August, 2018, the Rules of Professional Conduct Committee
appointed a subcommittee fo study the ABA amendments to Model Rule 7. The subcorunittee
invited the Rules Committee of the Lawyers Board of Professional Responsibility and the Office
of Lawyers Professional Responsibility to participate and each organization had representation on
the subcommittee. The Rule 7 Subcommittee met four times to study and evaluate the ABA
amendments to Rule 7. Conforming Minnesota’s Rule 7 will affect how attorneys commumicate
with clients, advertise, and hold themselves out to the public as specialists. After study and
deliberation, the Rules of Professional Committee yecommends that the Assembly petition the
Supreme Court to adopt the ABA Model Rule 7 amendments in their entirety.

Attached to this Report and Recommendation are copies of the text of the proposed amended rule
and a redlined copy of the rule showing the changes to the present Minnesota Rule 7: Amending
the rule wauld change the following parts of Rule 7: (7.1) Communications Concerning a Lawyer’s
Services, (7.2) Communications Concerning a Lawyer’s Services: Specific Rules; (7.3)
Solicitation of Clients; (7.4) Communication of Fields of Practice and Certification; and (7.5) Firm
Names and Letterheads. The amendment deletes Rules (7.4) Communication of Fields of Practice
and Cettification; and (7.5) Firm Names and Lettetheads because they are incorporated into the
comments to other rules.




The text of Rule 7.1 is unchanged by the amendments, It still sets out the basic rule that a lawyer
cannot make false or misleading statements about the lawyer’s services. The amendments do,
however change the comments to Rule 7.1, inclnding outlining when truthful information may be
misleading if consumers are led to believe that they must act when, in fact, no action is
required. The amendments also include merging 7.5, dealing with firm names, into Rule 7.1%s
comments section in comments five through eight. Adopting the same reasoning as the ABA, the
subcommittee believes that the new format better addresses the issues.

The amendments to Rule 7.2(a) change the language of the rule from “advertising” to
“communication.” Adopting those changes will create conformity with the ABA Model Rule and
replaces the identification of specific methods of communication with broader language that using
any media constitutes communication. Rule 7.2(b) maintains the existing prohibition against
giving “anything of value” to someone recommending an attorney but excludes nominal gifts as
an expression of appreciations. Rule 7.2(c) merges the current Rule 7.4 into its text and
comments. Proposed Rule 7.2(c) prohibits a lawyer from stating or implying that he or she is
certified as a specialist, unless so certified by an approved accreditation agency, but would permit
an attorney to state that he or she is a specialist in a given practice area, so long as the lawyer does
not claim. to be a certified specialist. Stating that one is a specialist is prohibited by current Rule
7.4, unless one is also certified. The Board on Legal Certification has indicated it opposes this
change.

Finally, proposed Model Rule 7.3 for the first time provides a definition of “solicitation.” Tt
generally still prohibits direct, in person, solicitation of a potential client when the lawyer knows
or should know that the potential client needs legal services in a particular matter. New exceptions
to this prohibition have been added for potential clients who have an existing business relationship
with the lawyer or law firm, and for potential clients who “routinely” use for business purposes
the type of legal services offered by the lawyer.

The subcommittee questioned whether the definition of solicitation loosens some existing
restrictions on communications with a potential client, One example discussed was a lawyer
giving a presentation on estate planning at a nursing home and then soliciting the attendees to
prepare wills or estate plans. The proposed rule would allow this because the lawyer would not
know whether anyone in the audience needs a will. On the other extreme, a lawyer cannot solicit
work from a sophisticated business owner whose company is being sued unless the company
“routinely” is sued for the type of claim at issue. Despite this incongruity, the subcommittee voted
in favor of conformity because the changes on the whole are beneficial. Moreover, the
subcommittee believes the interest in achieving a degree of national uniformity among
jurisdictions counsels acquiescing in this change.

We are providing a link to the web site of the ABA. Standing Committee on Ethics and Professional
Responsibility which contains the text of the proposed amendments, prior drafts of the
amendments, comments received by the Standing Committee on the proposed amendments, and
other background information on the proposal:
https:/fwww.americanbar.org/groups/professional _responsibility/committees commissions/ethic
sandprofessionalresponsibility/mrpe rule71 72 73 74 75/




ATTACHMENT A - NEW RULE 7
RULE 7.1: COMMUNICATIONS CONCERNING A LAWYER’S SERVICES

A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s
services. A communication is false or misleading if it contains a material misrepresentation of fact or
Iaw, or omits a fact necessary to make the statement considered as a2 whole not materially misleading.

Comment

1]  This Rule govems all communications about a lawyer’s services, including
advertising, Whatever means are used to make known a lawyer’s services, statements about them
must be truthful,

2]  Misleading truthful statements are prohibited by this Rule. A truthful statement is
misleading if it omits a fact necessary to make the lawyer’s communication considered as a whole
not materially misieading. A truthful statement is misleading if a substantial likelihood exists that
it will Jead a reasonable person to formulate a specific conclusion about the lawyer or the lawyer’s
services for which there is no reasonable factual foundation. A truthful statement is also misleading
if presented in a way that creates a substantial likelihood that a reasonable person would believe
the lawyer’s cornmunication requires that person to take further action when, in fact, no action is
required.

[3] A communication that truthfully reports a lawyer’s achievements on behalf of
clients or former clients may be misleading if presented so as to lead a reasonable person to form
an unjustified expectation that the same resuits could be obtained for other clients in similar matters
without reference to the specific factual and legal circumstances of each client’s case. Similarly,
an unsubstantiated claim about a lawyer’s or law firm’s services or fees, or an unsubstantiated
comparison of the lawyer’s or law firm’s services or fees with those of other lawyers or law firms,
may be misleading if presented with such specificity as would lead a reasonable person to conclude
that the comparison or claim can be substantiated, The inclusion of an appropriate disclaimer or
qualifying language may preclude a finding that a statement is likely to create unjustified
expeotations or otherwise mislead the public.

[4] It is professional misconduct for a lawyer to engage in conduct involving
dishonesty, fraud, deceit or misrepresentation. Rule 8.4(c). See also Rule 8.4(e) for the prohibition
against stating or implying an ability to improperly influence a government agency or official or
to achieve results by means that violate the Rules of Professional Conduct or other law,

[51  Firm names, lettethead and professional designations are communications
concerning a lawyer’s services, A firm may be designated by the names of all or some of its current
members, by the names of deceased members where there has been a succession in the firm’s
identity or by a trade name if it is not false or misleading. A lawyer or law firm also may be
designated by a distinctive website address, social media username or comparable professional
designation that is not misleading. A law firm name or designation is misleading if it implies a
connection with a government agency, with a deceased lawyer who was not a former member of
the firm, with a lawyer not associated with the firm or a predecessor firm, with a nonlawyer or
with a public or charitable legal services organization. If a firm uses a trade name that includes a
geographical name such as “Springfield Legal Clinic,” an express statement explaining that it is
not a public legal aid organization may be required to avoid a misleading implication.
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[6] A law firm with offices in more than one jurisdiction may use the same name or
other professional designation in each jurisdiction.

[7]  Lawyers may not imply or hold themselves out as practicing together in one firm
when they are not a firm, as defined in Rule 1.0(c}, because to do so would be false and misleading.

[8]  Hiis misleading to use the name of a lawyer holding a public office in the name of
a law firm, or in communications on the law firm’s behalf, during any substantial period in which
the lawyer is not actively and regularly practicing with the firm.



RULE 7.2: COMMUNICATIONS CONCERNING
A LAWYER’S SERVICES: SPECIFIC RULES

(a) A lawyer may communicate information regarding the lawyer’s sexvices through
any media,

(b) A lawyer shall not compensate, give or promise anything of value to a person for
recommending the Jawyer’s services except that a lawyer may:

(1) pay the reasonable costs of advertisements or communications permitted
by this Rule; '

(2) pay the usual charges of a legal service plan or a not-for-profit or qualified
lawyer referral service;

(3) pay for a law practice in accordance with Rule 1.17;

(4) refer clients to another lawyer or a nonlawyer professional pursuant to an
agreement not otherwise prohibited under these Rules that provides for the other person to
refer clients or customers to the lawyer, if:

(i) the reciprocal referral agreement is not exclusive; and

(ii) the client is informed of the existence and nature of the agreement;
and

(5) give nominal gifts as an expression of appreciation that are meither
intended nor reasonably expected to be a form of compensation for recommending a
lawyer’s services.

(¢} A lawyer shall not state or imply that a lawyer is certified as a specialist in a
particular field of law, unless:

(1) the lawyer has been certified as a specialist by an organization that has
been approved by an appropriate authority of the state or the District of Columbia
or a U.S. Territory or that has been accredited by the American Bar Association; and

(2) the name of the certifying organization is clearly identified in the
communication.

(d) Any communication made under this Rule must include the name and contact
information of at least one lawyer or law firm responsible for its content.




Comment

[1]  This Rule permits public dissemination of information concerning a lawyer’s or
law firm’s name, address, email address, website, and telephone number; the kinds of services the
lawyer wiil undertake; the basis on which the lawyer’s fees are determined, inchuding prices for
specific services and payment and credit arrangements; a lawyer’s foreign language ability; names
of references and, with their consent, names of clients regulatly represented; and other information
that might invite the attention of those seeking legal assistance,

Paying Others to Recommend a Lawyer

[2]  Except as permitted under paragraphs (b)(1)-(b)(5), lawyers are not permitted to
pay others for recommending the lawyer’s services. A communication contains a recommendation
if it endorses or vouches for a lawyer’s credentials, abilities, competence, character, or other
professional qualities, Directory listings and group advertisements that list lawyers by practice
area, without more, do not constitute impermissible “recommendations,”

[3]  Paragraph (b}(1) allows a lawyer to pay for advertising and communications
permitted by this Rule, including the costs of print directory listings, on-line directory listings,
newspaper ads, television and radio airtime, domain-name registrations, sponsorship fees, Internet-
based advertisements, and group advertising. A lawyer may compensate employees, agents and
vendors who are engaged to provide marketing or client development services, such as publicists,
public-relations personmnel, business-development staff, television and radio station employees or
spokespersons and website designers.

[4] Paragraph {(b)(5) permits lawyers to give nominal gifts as an expression of appreciation to
a person for recommending the lawyer’s services or referring a prospective client. The gift may not be
more than a token item as might be given for holidays, or other ordinary social hospitality, A gift is
prohibited if offered or given in consideration of any promise, agreement or understanding that such a gift
would be forthcoming or that referrals would be made or encouraged in the future,

[5] A lawyer may pay others for generating client leads, such as Internet-based client
leads, as long as the lead generator does not recommend the lawyer, any payment to the lead
generator is consistent with Rules 1.5(e) (division of fees) and 5.4 (professional independence of
the lawyer), and the lead gemerator’s communications are consistent with Rule 7.1
(communications concerning a lawyer’s services). To comply with Rule 7.1, a lawyer must not
pay a lead generator that states, implies, or creates a reasonable impression that it is recommending
the lawyer, is making the referral without payment from the lawyer, or has analyzed a person’s
legal problems when determining which lawyer should receive the referral. See Comment [2]
(definition of “recommendation™). See also Rule 5.3 (duties of lawyers and law firms with respect
to the conduct of nonlawyers); Rule 8.4(a) (duty to avoid violating the Rules through the acts of
another),

[6] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or
qualified lawyer referral service. A legal service plan is a prepaid or group legal service plan or a
similar delivery system that assists people who seek to secure legal representation. A lawyer
referral service, on the other hand, is any organization that holds itself out to the public as a lawyer
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referral service, Qualified referral services are consumer-oriented organizations that provide
unbiased referrals to lawyers with appropriate experience in the subject matter of the representation
and afford other client protections, such as complaint procedures or malpractice insurance
requirements. Consequently, this Rule only permits a lawyer to pay the usual charges of a not-for-
profit or qualified lawyer referral service. A qualified lawyer referral service is one that is approved
by an apptopriate regulatory authority as affording adequate protections for the public, See, e.g.,
the American Bar Association's Model Supreme Court Rules Governing Lawyer Referral Services
and Model Lawyer Referral and Information Service Quality Assurance Act.

[71 A lawyer who accepts assignments or referrals from a legal service plan or referrals
from a lawyer referral service must act reasonably to assure that the activities of the plan or service
are compatible with the lawyer's professional obligations. Legal service plans and lawyer referral
services may communicate with the public, but such communication must be in conformity with
these Rules. Thus, advertising must not be false or misleading, as would be the case if the
communications of a group advertising program or a group legal services plan would misiead the
public to think that it was a Iawyer referral service sponsored by a state agency or bar association.

[8] A lawyer also may agree to refer clients to another lawyer or a nonlawyer
professional, in return for the undertaking of that person to refer clients or customers io the
lawyer. Such reciprocal referral arrangements must not interfere with the lawyer’s professional
judgment as to making referrals or as to providing substantive legal services. See Rules 2.1 and
5.4(c). Except as provided in Rule 1.5(e), a lawyer who receives referrals from a lawyer or
nonlawyer professional must not pay anything solely for the referral, but the lawyer does not
violate paragraph (b) of this Rule by agreeing to refer clients to the other lawyer or nonlawyer
professional, so long as the reciprocal referral agreement is not exclusive and the client is informed
of the referral agreement. Conflicts of interest created by such arrangements are governed by Rule
1.7. Reciprocal referral agreements should not be of indefinite duration and should be reviewed
periodically to determine whether they comply with these Rules. This Rule does not restrict
referrals or divisions of revenues or net income among lawyers within firms comprised of multiple
entities.

Communications about Fields of Practice

[91  Paragraph (¢) of this Rule permits a lawyer to communicate that the lawyer does or
does not practice in particular areas of law. A lawyer is generally permitted to state that the lawyer
“concentrates in” ot is a “specialist,” practices a “specialty,” or “specializes in” particular fields
based on the lawyer’s experience, specialized training or education, but such communications are
subject to the “false and misleading” standard applied in Rule 7.1 to communications concerning
a lawyer’s services,

[10] The Patent and Trademark Office has a long-established policy of designating
lawyers practicing before the Office, The designation of Admiralty practice also has a long
historical tradition associated with maritime commerce and the federal courts. A lawyer’s
communications about these practice areas are not prohibited by this Rule.




[11] This Rule permits a lawyer to state that the lawyer is certified as a specialist in a
field of Taw if such certification is granted by an organization approved by an appropriate authority
of a state, the District of Columbia or a U.S. Territory or accredited by the American Bar
Association or another organization, such as a state supreme court or a state bar association, that
has been approved by the authority of the state, the District of Columbia or a U.S. Territory to
accredit organizations that certify lawyers as specialists, Certification signifies that an objective
entity has recognized an advanced degree of knowledge and experience in the specialty area greater
than is suggested by general licensure to practice law. Certifying organizations may be expected
to apply standards of experience, knowledge and proficiency to ensure that a lawyet’s recognition
as a specialist is meaningful and reliable. To ensure that consumers can obtain access to useful
information about an organization granting certification, the name of the certifying organization
must be included in any communication regarding the certification.

Required Contact Information
[12]  This Rule requires that any communication about a lawyer or law firm’s services

include the name of, and contact information for, the lawyer or law firm. Contact information
includes a website address, a telephone number, an email address or a physical office location.



RULE 7.3: SOLICITATION or CLIENTS

(a) “Solicitation” or “solicit” denotes a communication initiated by or on behalf of a lawyer
or law firm that is directed to a specific person the lawyer knows or reasonably should know needs
legal services in a particular matter and that offers to provide, or reasonably can be understood as
offering to provide, legal services for that matter,

(b) A lawyer shall not solicit professional employment by live person-to-person
contact when a significant motive for the lawyer’s doing so is the lawyer’s or law firm’s
pecuniary gain, unless the contact is with a:

(1) lawyer;

(2) person who has a family, close personal, or prior business or professional
relationship with the lawyer or law firm; or

(3) person who routinely uses for business purposes the type of legal services
offered by the lawyer.

{¢) A lawyer shall not solicit professional employment even when not otherwise
prohibited by paragraph (b), if:

(1) the target of the solicitation has made known fo the lawyer a desire not to
be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or harassment.

(d) This Rule does not prohibit communications authorized by law or ordered by a
court or other tribunal,

(e) Notwithstanding the prohibitions in this Rule, a lawyer may participate with a
prepaid or group legal service plan operated by an organization not owned or directed by
the lawyer that uses live person-te-person contact to enroll members or sell subscriptions for
the plan from persons who are not known to need legal services in a particular matier
covered by the plan.

Comment

[11  Paragraph (b) prohibits a lawyer from soliciting professional employment by live
person-to-person contact when a significant motive for the lawyer’s doing so is the lawyer’s or the
law firm’s pecuniary gain. A lawyer’s communication is not a solicitation if it is directed to the
general public, such as through a billboard, an Internet banner advertisement, a website or a
television commercial, or if it is in response to a request for information or is antomatically
generated in response to electronic searches.

[2]  “Live person-to-person contact” means in-person, face-to-face, live telephone and
other real-time visual or auditory person-to-persen communications where the person is subject to
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a direct personal encounter without time for reflection. Such person-to-person contact does not
include chat rooms, text messages or other written communications that recipients may easily
disregard. A potential for overreaching exists when a lawyer, seeking pecuniary gain, solicits a
person known to be in need of legal services, This form of contact subjects a person to the private
importuning of the trained advocate in a direct interpersonal encounter. The person, who may
already feel overwhelmed by the circumstances giving rise to the need for legal services, may find
it difficult to fully evalvate all available alternatives with reasoned judgment and appropriate
selfvinterest in the face of the lawyer’s presence and insistence upon an immediate response. The
situation is fraught with the possibility of undue influence, mtimidation, and overreaching.

[3] The potential for overreaching inherent in live person-to-person contact justifies its
prohibition, since lawyers have alternative means of conveying necessary information. In
particular, communications can be mailed or transmitted by email or other electronic means that
do not violate other laws. These forms of communications make it possible for the public to be
informed about the need for legal services, and about the qualifications of available lawyers and
taw firms, without subjecting the public to live person-to-person persuasion that may overwhelm
a person’s judgment.

[4]  The contents of live person-to-person contact can be disputed and may not be
subject to third-party scrutiny. Consequently, they are much more likely to approach (and
occasionally cross) the dividing line between accurate representations and those that are false and
misleading.

[51 There is far less likelihood that a lawyer would engage in overreaching against a
former client, or a person with whom the lawyer has a close personal, family, business or
professional relationship, or in situations in which the lawyer is motivated by considerations other
than the lawyer’s pecuniary gain. Nor is there a serious potential for overreaching when the person
contacted is a lawyer or is known to routinely use the type of legal services involved for business
putposes. Examples include persons who routinely hire outside counsel to represent the entity;
entrepreneurs who regularly engage business, employment law or intellectual property lawyers;
small business proprietors who routinely hire lawyers for lease or contract issues; and other people
who routinely retain lawyers for business transactions or formations. Paragraph (b) is not intended
to prohibit a lawyer from participating in constitutionally protected activities of public or charitable
legal-service organizations or bona fide political, social, civic, fraternal, employee or trade
organizations whose purposes include providing or recommending legal services to their members
or beneficiaries.

[6] A solicitation that contains false or misleading information within the meaning of Rule 7.1,
that involves coercion, duress or harassment within the meaning of Rule 7.3 (c){2), or that involves contact
with someone who has made known to the lawyer a desire not to be solicited by the lawyer within the
meaning of Rule 7.3(c)(1) is prohibited. Live, person-to-person contact of individuals who may be
especially vulnerable to coercion or duress is ordinarily not appropriate, for example, the elderly, those
whose first language is not English, or the disabled.

[7]  This Rule does not prohibit a lawyer from contacting representatives of

organizations or groups that may be interested in establishing a group or prepaid legal plan for
their members, insureds, beneficiaries or other third parties for the purpose of informing such
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entities of the availability of and details concerning the plan or arrangement which the lawyer or
lawyer's firm is willing to offer. This form of communication is not directed to people who are
seeking legal services for themselves, Rather, it is usually addressed to an individual acting in a
Tfiduciary capacity secking a supplier of legal services for others who may, if they choose, become
prospective clients of the lawyer. Under these circumstances, the activity which the lawyer
undertakes in communicating with such representatives and the type of information transmitted to
the individual are functionally similar to and serve the same purpose as advertising permitted under
Rule 7.2,

[8] Communications anthorized by law or ordered by a court or tribunal include a notice to
potential members of a class in class action litigation.

[91  Paragraph (e} of this Rule permits a lawyer to participate with an organization
which uses personal contact to enroll members for its group or prepaid legal service plan, provided
that the personal contact is not undertaken by any lawyer who would be a provider of legal services
through the plan. The organization must not be owned by or directed (whether as manager or
otherwise) by any lawyer or law firm that participates in the plan. For example, paragraph (e)
would not permit a lawyer to create an organization controlled directly or indirectly by the lawyer
and use the organization for the person-to-person solicitation of legal employment of the lawyer
through memberships in the plan or otherwise. The communication permitted by these
organizations must not be directed to a person known to need legal services in a particular matter,
but must be designed to inform potential plan members generally of anothet means of affordable .
legal services. Lawyers who participate in a legal service plan must reasonably assute that the pian
sponsors are in compliance with Rules 7.1, 7.2 and 7.3 (¢).
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ATTACHMENT B
INFORMATION ABOUT LEGAL-SERVICES

RULEMODEL RULE 7.1: GOMMUMNICATIONS-CONCERNING_COMMUNICATIONS
CONCERNING A EAWYER!S SERVICESLAWYER'S SERVICES

A lawyer shall not make a false or misleading communication about the lawyer or the
lewyer'slawyer’s services, A communication is false or misleading if it contains a material
misrepresentation of fact or law, or omits a fact necessary to make the statement considered as
a whole not materially misleading.

Comment

[1]-__ This —sule-Rule governs —all ~-communications -about —a —awyedslawyer’s services,
including advertising—pesmitted—by—Rule~72., Whatever means are used to make known a
lavarerislawyer's services, statements about them must be fruthful,

[2] Femtbal Misleading truthful statements that~are misleading—are-alse-prohibited -by this
rateRule. A truthful statement is misleading -if it omits a fact necessary -to make the lewyedslawyer’s
communication considered —as a whole not materially misleading. A truthful statement is ealse
misleading if there-is-a substantial likelihood exists that it will lead a reasonable person to formulate
a specific conclusion about the lawyer or the fawyerslawyer’s services for which there is no
reasonable factual foundation. A truthful statement is also misleading if presented in a way that
creates a substantial likelihood that a reasonable person would believe the lawyer’s communication
requires that person to take further action when, in fact, no action is required.

[3]An-advertisement__A communication that truthfully reports a fawsedslawyer’s
achieverments on behalf of clients or former clients may be misleading if presented so as fo lead a
reasonable person to form an unjustified expectation that the same results could be obtained for other
clients in similar matters without -reference to the specific factual -and -legal -circumstances -of each
ehent's-client’s case, Similarly, an unsubstantiated claim about a lawyer’s or law firm’s services or
fees. or an unsubstantiated comparison -of the lawyers-lawyer’s or law firm’s services or fees with the
serviees—er—feesthose of other lawyers or law firms, may be misleading if presented —with such
specificity as would lead a reasonable person to conclude that the comparison_or claim can be
substantiated, The inclusion of an appropriate disclaimer or qualifying language may preclude a
finding that a statement is likely to create unjustified expectations or otherwise mislead the public,

[4]___ It is professiohal misconduct for a lawyer o engage in conduct involving dishonesty,
fraud, deceit or misrepresentation. Rule 8.4(c), See¢ also Rule 8.4(e) for -the -prohibition —against
stating -or implying -an ability -to-influenee improperly influence a government agency or official or
to achieve results by means that violate the Rules of Professional Conduct or other law.

RULE [5] Firm nasnes, [etterhead and nrofessional designations are communications concerning
a lawyer’s services, A firm may be degignated by the names of all or some of its current members,
by the names of deceased members whete there has been a succession in the firm's identity or by a
trade name if it is not false or misleading, A lawver or law firm also may be designated by a distinctive
website address, social media username or comparable professional designation that is not
misleading, A law firm name or designation is misleading if it implies a connection with a

government agency, with a deceased Jawver who was not a former member of the firm, with a lawver
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not associated with the firm or a predecessor firm, with a nonlawyer or with a public or charitable
legal services organization. If a firm uses a trade name that includes a geographical name such as

“Springfield Legal Clinic,” an express statement explaining that it is not a Qublic legal aid
organization may be required to avoid a misleading implication.

[6] A law firm with offices in more than one jurisdiction mayv use the same name or other
professional designation in each jurisdiction.

i7] Lawyers may not imply or hold themselves out as practicing together in one firm when
they are not a firm, as defined in Rule 1.0{c), because to do so would be false and misleading,

(8] It iz misleading to use the name of a lawver holding a public office in the name of a
law fitm, or in communications on the law firm’s behalf, during any substantial period in which the
lawyer is not actively and regularly practicing with the firm.




RULE 7.2: ADVERTFIEINGCOMMUNICATIONS CONCERNING

{a)}-Subjeet-to-therequirementsofA LAWYER’S SERVICES: SPECIFIC RULES-Ftand
F3a

(a) A lawyer may &dﬁﬁeﬁfsecommumcate mformanun legardmg the lawyer’s services
through v

(b) A lawyer shall not compensate, give or promise anything of value to a person for
recommending the Jawyer'slawyer’s services except that a lawyer may;

(1) pay the reasonable costs of advertisements or communications permitted by
this mteRule;

(2) pay the usual charges of a legal service plan or a not-for-profit or qualified
lawyer referral service;

(3) pay for a law practice in accordance with Rule 1.17;and

(4) refer clients to another -lawyer or a nonlawyer- professional pursuant to an
agreement -not otherwise -prohibited under -these sulesRules that provides for the other person
to refer clients or customers to the lawyer, if:

(i) the reciprocal referral agreement is not exclusive;; and

(ii) the client is informed -of the existence and nature of the agreement:;

and

e (5) cive nominal gifts as an expression of appreciation that are neither intended
nor reasonably expected to be a_form of compensation for recommending a lawyer’s
services.

(c) A lawyer shall not state or imply that a Jawyer is certified as a_specialist in a
particular field of law, unless:

(1) the fawyer has been certified as a specialist by an organization that has been
approved by an appropriate authority of the gtate or the District of Columbia or a U.S.
Territory or that has been accredited by the American Bar Association; and

(2) the name_ of the certifying organization is clearly identified in the
communication,

(d) Any communication made pursuant-teunder this rale—shallRule must include the

name and contact information of at least one lawyer or law firm responsible for its content,




Comment

2} FsisrieRule permits public dissemination of information concerning a fewsers namelawyer’s or
firmlaw firm’s name, address, email address, website, and telephone -number; the kinds of services
the lawyer will undertake; the basis on which the feveyesislawyer’s fees are determined, including
prices for specific services and payment and credit —arrangements; a fawserslawyer’s foreign
language —ability; names —of references —and, with -their ~consent, names ~of clients regularly
represented; and -other -information that -might -invite -the attention -of those seeking legal assistance.

Paying Others -tc Recommend a Lawyer

{53 [2] __Except as permitted under paragraphs (b)(11)-(b)(45), lawyers are not

permitted to pay others for recommending the lawarer’sservices-orfor channeling professionalawork
in-e-mannee—that-violates Rule
T3lawyer’s services. A communication contains -a recommendation if it endorses -or vouches for a
lawyers—lawyel’s credentials, abilities, competence, character, or other professional qualities,
Directory listings and group advertisements that list lawyers by practice area, without more, do not
constitute impermissible “recommendations.”

[3]  Paragraph (b)(3);—hoewever1) allows a lawyer to pay for advertising and
communications permitted -by this swleRule, including the costs of print directory listings, on-line
directory listings, newspaper ads, television and radio airtime, domain-name regisirations,
sponsorship fees, Internet-based advertisements, and group -advertising, A lawyer -may compensate
employees, -agents -and vendors -who are engaged -to provide -marketing -or client- development
services, such —as —publicists, —public-relations -personnel, -business-development -staff-, television
and -radio station employees or spokespersons and website —designers. Mereeves;
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4 Paragraph (b)(5) perimits lawvers to give nominal gifts as an expression of
appreciation to a person for recommending the lawyer’s services or referring a prospective clieat.
The gift may not be more than a token item as might be given for holidays. or other ordinary social
hospitality. A gift is prohibited if offered or given in consideration of any promise, agreement or
understanding that such a gift would be forthcoming or that referrals would be made or encouraged
in the future,

[51 A lawyer may pay others for generating client leads, such as Internet-based client
leads, as long as the lead generator does not recommend the lawyer, any payment to the lead generator
ts consistent with Rules 1.5(e) (division of fees) and 5.4 (professional independence of the lawyer),
and the lead generatet'sgenerator’s communications are consistent with Rule 7.1 (communications
concerning a {ewyesslawyer’s services). To comply with Rule 7.1, a lawyer must not pay a lead
generator that states, implies, or creates a reasonable impression that -it is recommending the lawyer,
is making the referral -without ~payment ~from -the lawyer, -or has analyzed -a persen'sperson’s legal
problems when determining which lawyer should -receive the referral, See Comment [2] (definition
of “recommendation”). See also Rule 5.3 (duties of lawyers and law firms with respect to the conduct
of nonlawyers); Rule 8.4(a) (duty to avoid violating the Rules through the acts of another),

[6)}___A lawyer may pay the usual charges of a legal service plan or a not-for-profit or
qualified lawyer referral service. A legal service plan is a prepaid or group legal service plan or a
similar delivery system that assists people ~who -seek to secure -legal ~representation, A lawver
referral -service, on -the other -hand, -is any organization that ~holds -itself out -to the public -as a
lawyer -referral -service. Suek-Qualified referral -services -are-undesstood-by-the-publiete-be consumer-
oriented organizations that provide unbiased referrals to lawyers with appropriate experience in the
subject matter of the representation and afford other client protections, such as complaint ptocedures
or malpractice insurance requirements, Consequently, this ssleRule only permits a lawyer to pay the
usual charges of a not-for-profit or qualified lawyer referral service, A qualified lawyer referral
service is one that is approved by an_appropriate regulatory authority as affording adequate
protections for the public. See, e.g.. the American Bar Association's Model Supreme Court Rules
Governing Lawyer Referral Services and Model I awyer Referral and Information Service Quality
Assurance Act,

[7}__A lawyer who accepts assignments or referrals from a legal service plan or referrals
from a-net—fer-prefit lawyer referral service must act reasonably to assure that the activities of the plan
or service are compatible with the lawyer's professional obligations. See—Rule-5-3-Legal service plans
and lawyer referral services may communicate -with the public, but such communication must be in
conformity -with- these Rules. Thus, advertising must not be false or misleading, as would be the case
if the communications of a group -advertising program or a group legal services plan would mislead
the public to think that it was a lawyer referral service sponsored by a staie agency or bar association.
MNoreould-thelaverer-allowin—pers ci-telephenic-eontas g suldviclateFRule

e aerie—66 5 = = = Sy

(8} A lawyer also may agree to refer clients to another lawyer or a nonlawyer
professional, in return for the undertaking of that —person —to refer clients or customers —to the
lawyer.— Such reciprocal -referral arrangements must not interfere —with the lawyers-lawyer’s
professional -judgment- as to making referials or as to providing substantive legal services, See Rules
2.1 and 5.4(c). Except as provided -in Rule 1.5(e), a lawyer who -receives referrals -from -a lawyer
or -nonlawyer -professional -must -not- pay anything solely for the referral, but the lawyer does not
violate paragraph (b) of this rsleRule by agreeing to refer clients to the other lawyer -or nonlawyer

407




professional, so long as the reciprocal -referral agreement- is not exclusive and the client is informed
of the referral agreement. Conflicts of interest created by such arrangements are governed by Rule
1.7. Reciprocal referral agreements -should -not be of indefinite duration and should -be reviewed
periodically -to determine whether ~they comply -with these Rules. This sufsRule does not restrict
referrals or divisions of revenues or net income among lawyers within a-f#mfirms comprised of

multiple entities,
RULEZ3—SOLICITATION OECLIENTS

{Communications about Fields of Practice

9]  Paragraph (¢) of this Rule permits a} lawyer to communicate that the lawver does or
does not practice in particular areas of law, A lawyer shall-net-by—in-is generally permitted to state
that the lawyer “concentrates in” or is_a “specialist,” practices a “specialty,” or “snecializes in”
particular fields based on the lawver’s experience, specialized training or education, but such
communications are subject to ithe “false and misleading” standard applied in Rule 7.1 to
comumunications concerning a lawyer’s services.

[10] The Patent and Trademark Office has a long-established policy of designating lawvers
practicing before the Office, The designation of Admiralty practice also has a long historical tradition
associated with matitime commerce and the federal courts. A lawyer’s communications about these
practice areas are not prohibited by this Rule.

[11]  This Rule permits a [awyer to state that the lawyer is certified as a specialist in a field
of law if such certification is granted by an orpanization approved by an appropriate authority of a
state, the District of Columbia or a U.8, Tertitory ot accredited by the American Bar Association or
another organization, such as a sfate supreme court or a state bar association, that has been approved

by the authority of the state, the District of Columbia or a U.S. Territory to accredit organizations
that certify lawyers as specialists. Certification signifies that an objective entity has recognized an

advanced degree of knowledge and experience in the specialty area greater than is suggested by
general licensure to practice Jaw. Cettifying organizations may be expected to apply standards of
experience, knowledge and proficiency to ensure that a lawvyer's recogmition as a specialist is
meaningful and reliable. To ensure that consumers can obtain access to useful information about an

organization granting certification, the name of the certifying organization must be included in any

communication regarding the certification.

Required Contact Information

[121  This Rule requires that any communijcation about a lawver or law firm's services

include the name of, and contact information for, the lawyer or law firm. Contact information includes

a website address, a telephone mnnber. an email address or a physical office location,




MODEL RULE 7.3: SOLICITATION oF CLIENTS

(a) “Solicitation” or “solicit” denotes a communication initiated by or on behalf of a
lawyer or law firm that is directed to a specific person or-the lawyer knows or reasonably should
know needs legal services in a particular matter and that offers to provide, or reasonably can
be understood as offering to provide, legal services for that matter,

{b) A lawyer shall not_solicit professional employment by live telephoneperson-to-

person contact seheﬂ—pfeis%s&e&ai—eﬂﬂa}%&ﬂeﬁt—ﬁ-eﬂa—amxeﬁe—when a significant motive for

the lavwyer'slawver’s doing so is the }awsrer'slawyer’s or law firm’s pecuniary gain, unless the
person—centactedscontact is with a;

(1) ise-lawyer; o

(2) person who has a family, close personal, or prior business or professional
relationship with the lawyer- or law firm; or

€

(3) person who rontinely uses for business purposes the type of legal services
offered by the lawyer.

(c) A lawyer shall not solicit professional employment by-waittenrecorded orelectronie
communication-or by-inperson-or-telephone contact-even when not otherwise prohibited by
paragraph (a)b), if:

(1) the target of the solicitation has made known -to the lawyer a desire not to be
solicited by the Iawyer; or

(2) the solicitation involves coercion, duress; or harassment,

(d) This Rule does not prohibit communications authorized by law or ordered by a court
or other tribunal,

(e} Notwithstanding the prohibitions in paresreph—(ajthis Rule, a lawyer may
participate with a prepaid- or group legal service plan operated by an organization not owned

or directed by the Iawyer that uses in-persen—or-telephone—contast-to-solieitmembershipslive

person-to-person contact to enroli members or sell subscriptions for the plan from persons who
are not known fo need legal services in a particular matter covered by the plan,

Comment




er-subsexiptiens__[1]  Paragraph (b) prohibits a lawyer from soliciting professional
employment by live person-to-person contact when a significant motive for the plan-from

petsens—who—are-netdcmown-te-noedlepal servieesina

particular—matter—covered—by-lawyer’s doing so ig the plan-

Gomment

Bilawyet’s or the law f“ rm’s uecumalv gain, A sehet&at}eﬂ—tﬁt—wge%ad- yel s communication initiated
by-thetawyer—that1s dirested = 5 x

solmltatmn 1f it is dxrected to the genmal publlc such as through a b1llboard an Internet banner
advertisement, a website or a television commercial, or if it is in response o a request for information
ot is automatically ~generated -in response -to Internetelectronic searches.

[2]FhRere “Live person-to-person contact” means in-person, face-to-face, live telephone
and other real-time visual or auditory person-to-person communications where the person is subiect
to_a direct personal encounter without time for reflection. Such person-to-person contact does not
include chat rooms, text messages or other written communications that recipients may easily

disregard. A potential -for ebuseoverreaching exists when aseﬁe’}taﬂeﬂ—hwe#es-dh:eet—ia-peﬁeﬁ—e;—be
telephone-contaot-by-a-lawyer—with-someons, seeking pecuniary gain, solicits a person known to be in
need of legal services. Fhese—fommsThis form of contact subjestsubjects a petson to the private
importuning of the trained advocate in a direct interpersonal encounter. The person, who may already
feel overwhelmed by the circumstances —giving -rise to the need -for legal services, may find -it
difficult to fully—e evaluate all available alternatives with reasoned judgment and appropriate
self--interest in the face of the l-amawyer presence and insistence upon bsing—retained
hmmediatelyean immediate response, The situation is fraught with the possibility of undue influence,

intimidation, and evesteashingoverreaching.

[3}-FhisThe potential for sbuseoyerreaching inherent ~in—direet—in-persen—or live telephone
selieitation-person-to-petrson contact justifies its prohibition, pestienlardy-since lawyers have alternative
means of conveying necessary information-te-these-whe-meybe-in-seed-oflegal-services., In particular,
communications can be mailed or transmitted by email or other electronic means that do not invelve
real-time-eontast-nad-de-not-violate other lawsgoverningsolieitations—, These -forms -of communications
and—selisitations—male -it -possible -for -the -public- to be informed about the need for legal services,
and about the qualifications of available lawyers and law firms, without subjecting the public to live
person-to-person persuasion that may overwhelm a person’s iudgment.




e#%ﬂe#—k—?h&eemﬂs—eﬁdweet—m-pmﬁen—m—lm—tehphene—of lwe Dmson—to-ﬂmson contact can be
disputed and may not -be -subject ~to -third--party scrutiny. ~-Consequently, they —are -much -more
likely ~to -approach (and occasionally -cross) -the -dividing -line -between —accurate -representations
and -those -that -are -false -and misleading.

 _I5]__ _There is far less likelihood --that a lawyer —would —engage in sbusive
practicesoverreaching against-a former client, or a person with whom -the lawyer- has a close personal
e, family, business or professional re]ationship, or in situations in which the lawyer is motivated -by
considerations other than the fawyerslawyer’s pecuniary —gain. Nor is there a serious potential for

abase veneaohmg when the pelson contacted isa lawyer—eeaaeqaenﬂy—éhe—gefmal—ppembﬁﬁm—&me

mtanded— or is leown to loutmelv 0se the tvpe of legal services uwol\fed f01 busmess purposes.,

Examples include persons who voutinely hire quiside counsel to represent the entity; entrepreneurs
who regularly engage business, employment law or intellectval property lawyers: small business

propeietors who routinely hire {awyers for lease or contract issues; and other people who routinely
retain lawvers for business transactions or formations. Paragraph (b) is not intended to prohibit a
lawyer from participating in constitutionally protected activities of public or charitable -legal--service
organizations or-bona-fide -political, social, civie, fraternal, -employee -or -frade organizations whose
purposes include- providing or -recommending legal -services -to -its-their members -or beneficiaries.

[6}-Buteven-permitted—forms-o£ A solicitation eanbe-abused—Thus; any-selicitation
whieh-that contains infermetienwhishk-is-false or misleading information within the meaning of Rule

7.1, whiehthat involves coercion, duress or harassment within the meaning of Rule 7.3¢ (c)(2), or
whiekthat involves contact with someone who has made known —to the lawyer- a desire -not to be
solicited -by the lawyer -within —the meaning -of Rule 7.3(bc)(1) is prohibited. Mereoverif after
B&ﬂdmg—&—fﬁﬁel—LlVC Derson—lo-nelson contact of individuals who mav be espccla[lv vulnerable to

; 1=e¥i&i&ns—ef—]§‘cale—‘?%€b}:

F7}-Thisealeduress is ordinarily not appropriate, for example, the elderly, those whose first language
is not intended-teEnglish. or the disabled.

[71 _ This Rule does not prohibit a lawyer from contacting representatives of organizations
or groups that may be interested -in establishing a group or prepaid legal plan for their members,
insureds, beneficiaries or other -third- parties for the purpose of informing ~such entities -of the
availability- of and details concerning the plan or arrangement which the lawyer or lawyer's fitm is
willing to offer. This form of communication is not directed -to people who -are seeking -legal services
for themselves, -Rather, it is usually -addressed to an individual acting in a fiduciary -capacity seeking
a supplier- of legal services for others who may, if they choose, become prospective clients of the

467




lawyer. Under these circumstances, the activity -which -the -lawyer —undertakes in -communicating
with —such —representatives and —the —type —of information transmitted to the —individual are
functionally -similar -to and -serve -the -same -purpose -as advertising permitted- under Rule 7.2.

[8] Communications authorized by law or ordered by a court or tribunal inciude a notice
to potential members of a class in class action litigation,

otganization which uses personal contact to selieitenroll members for its group or prepaid -legal
setvice plan, provided -that the personal

[9]-___Paragraph (de) of this suteRule permits -a lawyer —to pérticipate —with -an



mmmmmwﬁmwmﬁm
contact is not undertaken by any lawver who would be a provider of legal services through the plan.

The organization must not be owned by or directed ~(whether as manager or otherwise) -by any
lawyer or law firm that participates in the plan, For example, paragraph (de) would -not -permit -a
lawyer —to create an organization controlled —directly or indirectly -by the lawyer and use the
organization for the inperson—estelephene-to-person solicitation of legal employment of the lawyer
through memberships in the plan or otherwise. The communication permitted by these organizations
alse-must not be directed to a person known to need legal services in a particular -matter, but istemust
be designed —to inform potential- plan members generally of another means of affordable legal
services. Lawyers who perticipate in a legal service plan must reasonably assure that the plan
sponsors are in compliance with Rules 7.1, 7.2 and 7.3¢b)-See 8:4(a (c).










e

Mo&e

| Rules

By Catherine M. Chiceine

| on Attorney
: Rdvertising Are Streamline

, Litigation News Rssociate Eﬁitt;r

he Model Rules on attorney
advertising are catching up with
technological advances. The
ABA Standing Committee on
Ethics and Professionsal Responsibility
amended the ABA’s Model Rules of
Professional Conduct 7.1 through 7.5
to clarify their meaning and better
account for current communicatton
methods, The updated Model Rules
provide guidance to states in interpret-
ing and updating their ethics rules, say
ABA Section of Litigation leaders.

Communications Subject to
Prohibition on False and Misleadirg
Statements Explained

Model Rule 7.1 previously stated that “a
lawyer shall not make a false or mislead-

ing communication about the lawyer
or the lawyer's services” A “false or
misleading” communication is one that
contains a "material misrepresentation
of fact or law” or omits a fact necessary
tc make the statement accurate. This
text remains unchanged. '
Though the term "communication”
remains undefined, the comments to
Rule 7.1 now provide examples of cov-
ered communications, which include
“firm names, letterhead and profes-
sional designations,” and advertising.
These comments alsd subsume the pro-
vislons of the former Rule 7.5, which
governed circumstances where names
and designations could be considered
misleading, and which is no longer
permitted following the amendments.
Specifically, comments 5 to 8 of Rule
7.1 (formerly Rule 7.5) hold that firm
narces implylng a connection with a
government agency, non-lawyer, char
ity, or an attorney who is not a firm
member are imparmissible.

Attorney Advertising Rules
Now Apply to All Attorney
Communications, Not Just
Advertising
Model Rule 7.2, regulating attorney
advertising, has been expanded in
scope. The former Rule 7.2 was lim-
ited to advertisements and permitred
attorney advertising through “written,
recorded or electronic communica-
tlon, inchuding public medja,”
subject to the restrictlons of
Rules 7.1 and 7.3. It also prohib-
ited lawyers from paying for referrals,
with exceptions for paying a qualified
lawyer referral service, ‘of referring cli-
ents to another lawyer through a non-
exclusive reciprocal referral agresment.
In addition, the old Medel Rule 7.2
required communications to include
the lawyer’s office address.

By contrast, the new Rule 7.2 covers
not: just advertising communications
but a]l attorney communications sub-
ject to Rule 7.1. However, lawyers may
now give token gifts for recommending
services if these gifts reflect appre-
ciation, such as heliday gifts or those
given for social hospitality. Another
major change s that communications
must contain the sender’s “contact
information,” which is broader than
the previous requirement of an office
address.

The amended Rule 7.2 also prohib-
its attorneys from representing they
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are specialists in an area, unless they
are certified and the comymunication
includes the name of the certifying
organization. This addition to Rule 7.2
essentially incorporates former Rule 7.4
on attorney specialization, which was
deleted,

Attorney Sclicitation Rule Is
Relaxed
Amendments to Model Rule 7.3 dial
back some limitations on attorney
solicitations. Previously, the rule pro-
hibited a lawyer from soliciting employ-
ment unless the person contacted was
ancther lawyer, che lawyer's relative, a
person with a prior professional rela-
tionship with the lawyer, ot 2 person
who “is known by the lawyer to be an
experlenced user of the type of legal
services involved for business matters.”
The old Rule 2.3 also required inclusion
of the words “Advertising Marerial” on
every solicitarion. It did not, however,
define what constituted a solicitation.
The revised Rule 7.3 still prohibits
mast attorney solicitations but clarifies
what is and is not permitted. Rule 7.3
now defines a solicitation as “a communi-
cation inittated by or on behalf of a law
firm chat is directed to a specific person
the lawyer knows or reasonably should
know nieeds legal services in a particu-
lar matter and that offers to provide, or
reasonably can be understood as offering
to provide, legal services for that mat-
ter.” While the amendment eliminates
the "experienced user” exception, a new
exception allows solicitation of those
who “routinely use for business purposes
the type of legal services offered by the
lawyer.” Thus, according to comment 5
to the Model Rule, persons who may be
solicited include in-house counsel who
frequently hire outside counsel, entre-
preneurs who regularly hire business law-
yers, and business owners who routinely
hire lawyers for lease or contract issues.
Finally, the committee eliminated the
“Advertising Material” requirement.

New Methods of Communications
and Prohibitions on Solicitations
and Gifts Clarified

Section of Litigation leaders agree that
the changes were overdue. “The rules
had not been updated substantively
since 1985, comments Lynda C. Shely,
Scortsdale, AZ, member of the ABA
Standing Committee oni Ethics and
Professional Respenstbiltty, “We have
had technology changes since then, so

AMERICAN BAR ASSOCIATION

we had to make the rules more flexible
in order to deal with new technolo-
gies and enable lawyers to use alterna-

tive methods of communications that

‘hadn’ been contemplated 30 years ago,
while stilt putting forth truchful infor-
matjon,” she explains. Thus, “Medel
Rule 7.2 recognizes that lawyers have
all kinds of communications and the

word ‘advertising’ may
not account for all
types of lawyer com-
munications,” explains
John M. Barkett,
Miami, FL, cochair of
the Section’s Ethics
& Professionalism
Committee and
8 membet of the
ABA Standing
Committee on Ethics
and Professional
Responsibility. For
example, “If I hand
out a pen with my law
firm’s name on if, it
is unclear whether it
is advertising, but it
definitely falls under
the term ‘communica-
tion,” says Shely.
The changes also
address “confusion
about who attorneys

The new Rule 7.2

covers not just
atvertising

communications,

but all attorney
communications
subject to Rule
1.1. However,
lawyers may
now give

token gifts for
recommending
services If thess
gifts refliect

dinner guest, bringing a bottle of wine
to someone’s house is fairly routine,”
he notes.

Revamped Rules Provide Guidance
“While the Model Rules technically do
not bind anyone, they are models that
the states absolutely will look to for
guidance, just like ABA ethics opin-

ions, which are not bind-
ing precedent but provide
guidance in interpret-
ing similar provisions in
states,” says Shely. The
Model Rules “may play a
tole in court proceedings
where advertising rules
are in {ssue, as has been
the case in some Plrst
Amendment challenges
to state advertising rules,”
adds Barkett,

These changes may
induce changes to the
states’ echics rules as well.
“Generally speaking,
when the Model Rules are
amended, that prompts
the states to consider
equivalent changes to
state rules of professional
condyet,” notes Barkett.
“If the states follow the

ABA's lead, then there

can or can't solicit,”
Shely obsérves, “The
definition of *solici-
tation’ in Medel Rule 7.3 establlshes
the genetally understood cencept that
direct solicitation is regulated by the
Model Rule if a lawyer knows or should

. know that the person he or she wants to

communicate with about possibly hir-
ing the lawyer needs legal services fora
specific matter,” she says. “For instance,
a lawyer is not prohibited from talking
to a group of senior citizens about estate
planning or a group at a community
center about family law matters, if it’s
a general gathering. But if the lawyer
wants to target someone who probably
needs legal services for a specific mat-
tex, such as 2 personal injury incident
reported in the paper, dog bite report,
or a potice log of individuals charged
with DUIs, then the Model Rule is trig-
gered,” she concludes.

Similarly, the addition of the nomi-
nzl gifts exception to Model Rule 7.2

“is meant to insulate what s a common |

courtesy that happens between lawyers
all the time,” comments Barkert. "As s

apprectation,

is hope for a consistent
set of rules applicable to
lawyers throughout the
Uml:ed States. That is especially valu-
able for lawyers who engage in multi-
jurisdictional practices and law firms
that have offices in multiple jurisdic-
tions,” he says. ®
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OFFICE OF LAWYERS PROFESSIONAL RESPONSIBILITY

MEMORANDUM
TO: Lawyers Professional Responsibility Board
CC: Susan D. Humiston, Director, Office of Lawyers Professional Responsibility

FROM: Timothy M. Burke, Deputy Director
DATE: March 29, 2019

RE: Potential Rule Amendments

This memorandum will address proposed rule changes for the Board’s consideration at
its April 2019 meeting. There are four amendments to Rule 20, Rules on Lawyers
Professional Responsibility (RLPR), and an amendment to Rule 1.15(0), Minnesota
Rules of Professional Conduct (MRPC).

The Rules Committee has discussed various proposed rule changes and approved
unanimously that the Board recommend to the Supreme Court the proposed Rule
changes set forth in this memorandum. These proposals which the Rules Committee
recommends are presented to the Board for consideration at its April 2019 meeting.

A. Rule 20, RLPR.

There are four proposed changes to this Rule:

1. Add a new Rule 20(b)(8), RLPR. This will clarify the ability of the Office
to communicate with the Supreme Court-approved lawyer assistance
program, which currently is Lawyers Concerned for Lawyers (LCL). The
reason for this change is that, on occasion, the Office believes it is
important to communicate with LCL regarding a lawyer who may be in
crisis. Presently, the RLPR do not expressly allow such communication in
connection with private matters pending before the Office. The proposed
change is to clarify that the OLPR may have these one-way
communications with LCL. LCL has greater confidentiality requirements
than the Director’s Office, which reduces the likelihood of any adverse
consequences caused by disclosure by the Director’s Office to LCL.
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Add a new Rule 20(g), RLPR. This will exempt certain portions of the
Office’s public files from disclosure. These portions include medical
records and other documents containing sensitive personal information
such as social security numbers, birthdates, bank account numbers, and
medical diagnoses or other information, Currently, Rule 20(a)(2), RLPR,
provides that once probable cause is found, the Director’s entire file,
except for the Director’s own work product, is non-confidential. The file,
however, may contain information which public policy considerations
dictate should remain confidential. This will also allow the Office to more
easily file documents with such information as confidential. A proposed
new Rule 20(h), RLPR, has been added to confirm the confidentiality of all
other files not specifically referenced.

Add a new Rule 20(f)(3), RLPR. This will further define which other
portions of the Office’s files are or are not public (for example, affidavits
and attachments received pursuant to Rule 26, RLPR, and letters or other
communications sent or received in connection with collection efforts).
Rule 20 is premised on the notion that all Office files arise out of a
disciplinary investigation and/or litigation. Before probable cause is
established, those files are confidential; after probable cause is established,
those files are not confidential. The Director’s Office, however, maintains
files on many other types of matters. Some of these (advisory opinions,
overdraft notification program and probation files) are already addressed
in Rule 20(f), RLPR. The Director’s Office maintains additional types of
files as well. The issue arises as to whether such files should or should not
be confidential. There appears to be no need to hold Rule 26, RLPR, and
collection correspondence confidential.

Add a new Rule 20(a)(12), RLPR. This will permit the disclosure of letters
received pursuant to Rule 5.8, MRP’C, from employers of suspended or
disbarred lawyers. The basis of this change is that on occasion the
Director receives letters from lawyers pursuant to Rule 5.8, MRPC, which
these lawyers are required to provide when they hire a suspended or
disbarred lawyer (or when such employment terminates). On occasion,
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The redlined version of the pertinent subsections of the proposed rule reads as follows:

25,2019

the Director will receive a request about this information. There does not

appear to be a need to keep such information confidential.

RULE 20. CONFIDENTIALITY; EXPUNCTION

(a) General Rule, The files, records, and proceedings of the District
Committees, the Board, and the Director, as they may relate to or arise out
of any complaint or charge of unprofessional conduct against or
investigation of a lawyer, shall be deemed confidential and shall not be
disclosed, except:

* 4%

(12) Correspondence received by the Director pursuant to
Rule 5.8, Minnesota Rules of Professional Conduct.

(b) Special Matters. The following may be disclosed by the
Director:

L

(8) Information related to concerns about a lawyer’s mental,
emotional, or physical well-being to the Supreme Court approved

lawyer assistance program in a situation in which such notification

appears to the Director to be necessary or appropriate.

& o oh

(f) Advisory Opinions, Overdraft Notification Program Files, and
Probation Files and Other Files of the Director. The files, notes, and
records maintained by the Director relating to advisory opinions, trust
account overdraft notification, and monitoring of lawyers on probation
shall be deemed confidential and shall not be disclosed except:
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(3) Rule 26 affidavits, attachments thereto, and letters and
other communications regarding Rule 26 and/or efforts by the

Director to collect costs and disbursements awarded pursuant to
Rule 24 of these Rules.

{g) Notwithstanding any of the foregoing provisions of this Rule,
including but not limited to Rule 20(a}(2), medical records and other
documents containing sensitive personal information, including but not
limited to social security numbers, birthdates, bank account numbers and
medical information shall remain confidential in the files of the Director.
The Director shall have the sole discretion to disclose such information in
the course of a lawyer discipline investigation or proceeding under these
Rules or as the Director otherwise deems appropriate.

(h} All other files, notes and records not specifically mentioned and
maintained by the Director shall not be disclosed.

B.  Rule 1.15(0), MRPC.

This proposal comes from Bridget Gernander, the legal services grant manager of the
Legal Services Advisory Committee (LSAC). Currently, the definition of “IOLTA
account” in this Rule provides the bank must remit interest in an IOLTA account
monthly. According to Ms. Gernander, LSAC allows banks to remit annually if they
have a very small number of accounts and remit a very small amount of interest (less
than $25) on the annual remittance. LSAC works with the bank to find a schedule that
makes sense based on the bank’s situation. For example, LSAC would prefer in a given
year to receive only one $0.20 check instead of four $0.05 checks. Ms. Gernander would
be in favor of a Rule change that would allow for maximum flexibility in this regard.

The redlined version of the proposed Rule is as follows:

RULE 1.15: SAFEKEEPING PROPERTY
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(0) Definitions.

“Trust account” is an account denominated as such in which a
lawyer or law firm holds funds on behalf of a client or third person(s) and
is: 1} an interest-bearing checking account; 2} a money market account
with or tied to check-writing; 3} a sweep account which is a money market
fund or daily overnight financial institution repurchase agreement
invested solely in or fully collateralized by U.5. Government Securities; or
4) an open-end money market fund solely invested in or fully
collateralized by U.S. Government Securities. An open-end money market
fund must hold itself out as a money market fund as defined by applicable
federal statutes and regulations under the Investment Act of 1940, and, at
the time of the investment, have total assets of at least $250,000,000. “U.S.
Government Securities” refers to U.S. Treasury obligations and
obligations issued or guaranteed as te principal and interest by the United
States or any agency or instrumentality thereof. A daily overnight
financial institution repurchase agreement may be established only with
an institution that is deemed to be “well capitalized” or “adequately
capitalized” as defined by applicable federal statutes and regulations.

“TOLTA account” is a pooled trust account in an eligible financial
institution that has agreed to:

(1) remit the earnings accruing on this account, net of any
allowable reasonable fees, monthly to the IOLTA program as
established-approved by the Minnesota Supreme-Court JOLTA
program unless an alternative schedule is approved by the IOLTA

program,
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MEMORANDUM
TO: LPRB Rules Committee
FROM: Timothy M. Burke
Deputy Director
DATE: April 9, 2019
RE: Draft Proposed Rule Change

Addition to Rule 20, RLPR

By email recently, the Committee considered the proposed addition of Rule
20(b)(13), RLPR, to read as follows:

(13) As between the Director and/or District Committee and witnesses, the
Director or District Committee may reveal such information as is
necessary to advance the Director’s or District Comumittee’s handling of
the matter to a person who may have knowledge relevant to the matter or
to a consulting or testifying expert regarding the matter.

The purpose of this amendment is to codify the Director’s ability during an
investigation or Panel proceedings to provide information as necessary to persons who
can assist in the investigation. For example, it may be necessary to provide information
or documents about a matter to a fact witness as part of gathering information or
documents about the matter from the witness. Similarly, it may be appropriate to
provide information or documents about a matter to an expert to further the Director’s
understanding. Presently, the Director does make such disclosures as appropriate.

By email vote, five Committee members voted to recommend the Board support
amending Rule 20, RLPR, to add this proposed Rule 20(b)(13). One Committee member
did not vote. I am therefore forwarding this proposed amendment for inclusion on the
Agenda for the Board’s April 2018 meeting,
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information and explanation about the material risks of and reasonably available
alternatives to the continued representation.

Regardless of whether the-pessibility-of-a-malpractee-elaim-a material error

creates a conflict of interest under Rule 1.7, MRPC, the lawyer also has duties of
communication with the-a current client under Rule 1.4, MRPC that may apply When
the lawyer . :
ma]rpfae&ee-elﬂ%by—a—e&bfent-ehem—has comrmtted an error that mater1a11y affects thea
current client’s interests, the lawyer shall inform the client about that conduct to the
extent necessary to achieve each of the following objectives:

1) keeping the client reasonably informed about the status of the
representation,”’

2) permitting the client to make informed decisions regarding the
representation,®

3) assuring reasonable consultation with the client about the means by which
the client’s objectives are to be accomplished.’

All three of these objectives require that a lawyer promptly notify a current client of a

material error Lmdel Rule 1.4(a), MRPC In eonsulting-with-the-disclosing a material

error to a curren

le 1.4, which provid 4 iding principle is that the

1 1fill reasonable client e i for information consistent with th
in the client’s best inte lient’s overall requirement

character of representation.”

If a lawyer discovers that he or she has materially erred after the representation
has concluded, the lawyer is not required to inform the former client of the error under
the Rules of Professional Conduct." Business relations, risk management or general
best practice standards may make disclosure of the lawyer’s material error to a former
client the preferred course of conduct in order for the lawyer to avoid or mitigate
potential harm or prejudice to the former client. However, this obligation is not one
mandated by the Rules of Professional Conduct.

6 Rule 1.0(f).

7 Rule 1.4 (a)(3).

8 Rule 1.4 (b).

° Rule 1.4 (a)(2).

10 See ABA Opinion 481 (April 7, 2018).













LAWYERS PROFESSIONAL RESPONSIBILITY BOARD
OPINION NO. 25

A Lawyer’s Duty to Consult with a Current or Former Client
About the Lawyer’s Material Error

Alawyer who commits an error that materially affects a current client’s interests
has one or more duties to act under the Minnesota Rules of Professional Conduct. The
requirements of Rules 1.4 and 1.7, Minnesota Rules of Professional Conduct (MRPC),
are implicated in such a circumstance and the lawyer must determine what actions may
be required under the Rules. The lawyer must inform a current client of the material
error. An error is considered material if a neutral lawyer would find that it is
(a) reasonably likely to harm or prejudice a client; or (b) could reasonably cause a client
to consider terminating the lawyer.

Since a lawyer’s disclosure of a material error to a client may be disruptive to the
lawyer-client relationship, the provisions of Rule 1.7, MRPC, dealing with a “concurrent
conflict of interest” must be considered to determine whether the personal interest of
the lawyer poses a significant risk that the continued representation of the client will be
materially limited.! Under Rule 1.7, MRPC, the lawyer must withdraw from continued
representation unless circumstances giving rise to an exception are present.? Assuming
continued representation is not otherwise prohibited, to continue the representation the
lawyer must reasonably believe he or she may continue to provide competent and
diligent representation.® If so, the lawyer must obtain the client’s “informed consent,”
confirmed in writing, to the continued representation.* Whenever the rules require a
client to provide “informed consent,” the lawyer is under a duty to promptly disclose to
the client the circumstances giving rise to the need for informed consent.® In this
circumstance, “informed consent” requires that the lawyer communicate adequate
information and explanation about the material risks of and reasonably available
alternatives to the continued representation.

1 Rule 1.7(a)(2), MRPC.

2 Rule 1.7(a), MRPC.

3 Rule 1.7(b)(1) and (2), MRPC.
4 Rule 1.7(b)(4), MRPC.

5 Rule 1.4(a)(1), MRPC.

6 Rule 1.0(f).



Regardless of whether a material error creates a conflict of interest under Rule
1.7, MRPC, the lawyer also has duties of communication with a current client under
Rule 1.4, MRPC, that may apply. When the lawyer has committed an error that
materially affects a current client’s interests, the lawyer shall inform the client about
that conduct to the extent necessary to achieve each of the following objectives:

1) keeping the client reasonably informed about the status of the
representation,”

2) permitting the client to make informed decisions regarding the
representation,®

3) assuring reasonable consultation with the client about the means by which
the client’s objectives are to be accomplished.’?

All three of these objectives require that a lawyer promptly notify a current client of a
material error under Rule 1.4(a), MRPC. In disclosing a material error to a current
client, the lawyer should bear in mind Comment 5 to Rule 1.4, which provides that
“(t]he guiding principle is that the lawyer should fulfill reasonable client expectations
for information consistent with the duty to act in the client’s best interests, and the
client’s overall requirements as to the character of representation.”

If a lawyer discovers that he or she has materially erred after the representation
has concluded, the lawyer is not required to inform the former client of the error under
the Rules of Professional Conduct.? Business relations, risk management or general
best practice standards may make disclosure of the lawyer’s material error to a former
client the preferred course of conduct in order for the lawyer to avoid or mitigate
potential harm or prejudice to the former client. However, this obligation is not one
mandated by the Rules of Professional Conduct.

Comment

The issue of when and what to say to a client; when a lawyer determines a
material error has been committed is difficult and may create inherent conflicts. The
Board is issuing this opinion to apprise the Bar of the Board’s position on the matter
and to provide guidance to lawyers who may confront the issue. The American Bar
Association (ABA) and other jurisdictions have opined that lawyer owe current clients
similar duties to disclose. See, e.g., ABA Formal Opinion 481 (April 7, 2018) (lawyer

7 Rule 1.4 (a)(3).

& Rule 1.4 (b).

? Rule 1.4 (a)(2).

10 See ABA Opinion 481 (April 7, 2018).



must inform current client of a material error; which is defined as “(a) reasonably likely
to harm or prejudice a client; or (b) of such nature that it would reasonably cause a
client to consider terminating the representation even in the absence of harm or
prejudice”); Louisiana Public Opinion 16-RPCC-20 (2016) (lawyer who commits a
significant mistake or error that may materially affect the client’s case, must disclose
that fact to the client under Rule 1.4, LRPC); North Carolina Ethics Op. 4 (2015)
(applying Rule 1.4 to “material errors that prejudice the client’s rights or interests as
well as errors that clearly give rise to malpractice); Cal. Ethics Op. 2009-178 (2009) (“A
lawyer has an ethical obligation to keep a client informed of significant developments
relating to the representation . . . . Where the lawyer believes that he or she has
committed legal malpractice, the lawyer must promptly communicate the factual
information pertaining to the client’s potential malpractice claim against the lawyer to
the client, because it is a “significant development.”” (Citation omitted.)); Colo. B. Ass'n
Ethics Comm., Formal Op. 113 (2005) (“When, by act or omission, a lawyer has made an
error, and that error is likely to result in prejudice to a client’s right or claim, the lawyer
must promptly disclose the error to the client.”); Wis. St. B. Prof'] Ethics Comm., Formal
Op. E-82-12 (“[A]n attorney is obligated to inform his or her client that an omission has
occurred which may constitute malpractice and that the client may have a claim against
him or her for such an omission.”}; N.Y. 5t. B. Ass'n Comm, on Prof’]l Ethics, Op. 734
(2000), 2000 WL 33347720 (Generally, an attorney “has an obligation to report to the
client that [he or she] has made a significant error or omission that may give rise to a
possible malpractice claim.”); N.J. Sup. Ct. Advisory Comm. on Prof’l Ethics, Op. 684
(“The Rules of Professional Conduct still require an attorney to notify the client that he
or she may have a legal malpractice claim even if notification is against the attorney’s
own interest.”).

Adopted: , 2019.

Robin M. Wolpert, Chair
Lawyers Professional Responsibility Board



AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

Formal Opinion 481 April 17,2018

A Lawyer’s Duty to Inform a Current or Former Client of the Lawyer’s Material Error

Model Rule of Professional Conduct 1.4 requires a lawyer to inform a current client if the lawyer
believes that he or she may have materially erred in the client's representation. Recognizing that
errors occur along a continuum, an ervor is material if a disinterested lawyer would conclude that
it Is (a) reasonably likely to harm or prejudice a client; or (b} of such a nature that it would
reasonably cause a client to consider terminating the representation even in the absence of harm
or prejudice. No similar obligation exists under the Model Rules to a former client where the
lawyer discovers afier the attorney-client relationship has ended that the lawyer made a material
error in the former client's representation.

Introduction

Even the best lawyers may errt in the course of clients’ representations. If a lawyer errs and
the error is material, the lawyer must inform a current client of the error.! Recognizing that errors

! A lawyer’s duty to inform a current client of a material error has been variously explained or grounded, For
malpractice and breach of fiduciary decisions, see, e.g., Leonard v. Dorsey & Whitney LLP, 553 F.3d 609, 629 (8th
Cir. 2009) (predicting Minnesota Jaw and concluding that “the lawyer must know that there is a non-frivolous
malpractice claim against him such that there is a substantial risk that [his] representation of the client would be
materially and adversely affected by his own interest in avoiding malpractice liability” (internal quotation marks
omitted)); Beal Bank, SSB v. Arter & Hadden, LLP, 167 P.3d 666, 673 (Cal. 2007) (stating that “attorneys have a
fiduciary obligation te disclose material facts to their clients, an obligation that includes disclosure of acts of
malpractice™); RFF Family P’ship, LP v. Burns & Levinson, LP, 991 N.E.2d 1066, 1076 {Mass. 2013) {discussing the
fiduciary exception to the attorney-client privilege and stating that “a client is entitled to full and fair disclosure of
facts that are relevant to the representation, including any bad news™); it re Tallon, 447 N.Y.8.2d 50, 51 {App. Div.
1982} (“An attorney has a professional duty to promptly notify his client of his failure to act and of the possible claim
his client may thus have against him.”).

For disciplinary decisions, see, e g., Fla. Bar v. Morse, 587 So. 2d 1120, 1120-21 (Fla. 1991) {suspending a
tawyer who conspired with his partner to conceal the partner’s malpractice from the client); fn re Hoffman, 700 N.E.2d
1138, 1139 {Ind. 1998) (applying Rule 1.4(b)). See aiso Ill, State Bar Ass’n Mut. Ins. Co. v, Frank M. Greenfield &
Assocs,, P.C., 980 N.E.2d 1120, 1129 (Ill. App. Ct, 2012} (finding that a veluntary payments provision in a
professional liability insurance policy was “against public policy, since it may operate to limit an attorney’s disclosure
[of his potential malpractice] to his clients™).

For ¢thics opinions, see, e.g., Cal. State Bar Comm. on Prof’] Responsibility & Conduct Op. 2009-178, 2009
WL 3270875, at *4 (2009) [hereinafter Cal. Eth. Op. 2009-178} (*A lawyer has an ethical obligation to keep a client
informed of significant developments relating to the representation. . . . Where the lawyer believes that he or she has
committed legal malpractice, the lawyer must promptly communicate the factual information pertaining to the client’s
potential malpeactice claim against the lawyer to the client, because it is a ‘significant development.” (citation
omitted)); Colo. Bar Ass’n, Ethics Comm., Formal Op. 113, at 3 (2005} [hereinafter Colo. Ogp. 113] (“Whether a
particular error gives rise to an ethical duty to disclose [under Rule 1.4] depends on whether a disinterested lawyer
would conclude that the error will likeby result in prejudice to the client’s right or claim and that the lawyer, therefore,
has an ethical responsibility to disclose the error.”™); Minn. Lawyers Prof’l Respoensibility Bd. Op. 21, 2009 WL,
8396588, at *1 (2009) (imposing a duty to disclose under Rule 1.4 where “the lawyer knows the lawyer’s conduct
may reasonably be the basis for a non-frivolous malpractice claim by a current client that materialiy affects the client’s
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occur along a continuum, an error is material if a disinterested lawyer would conclude that it is (a)
reasonably likely to harm or prejudice a client; or (b) of such a nature that it would reasonably
cause a client to consider terminating the representation even in the absence of harm or prejudice.

If a material error relates to a former client’s representation and the lawyer does not
discover the error until after the representation has been terminated, the lawyer has no obligation
under the Model Rules to inform the former client of the error. To illustrate, assume that a lawyer
prepared a contract for a client in 2015. The matter is concluded, the representation has ended,
and the person for whom the contract was prepared is not a client of the lawyer or law firm in any
other matter. In 2018, while using that agreement as a template to prepare an agreement for a
different client, the lawyer discovers a material error in the agreement. On those facts, the Model
Rules do not require the lawyer to inform the former client of the error. Good business and risk
management reasons may exist for lawyers to inform former clients of their material errors when
they can do so in time to avoid or mitigate any potential harm or prejudice to the former client.
Indeed, many lawyers would likely choose to do so for those or other individual reasons, Those
are, however, personal decisions for lawyers rather than obligations imposed under the Model
Rules.

The Duty to Inform a Current Client of a Material Error

A lawyer’s responsibility to communicate with a client is governed by Mode! Rule 1.4.2
Several parts of Model Rule 1.4(a) potentially apply where a lawyer may have erred in the course
of a current client’s representation. For example, Model Rule 1.4(a)(1) requires a lawyer to
promptly inform a client of any decision or circumstance with respect to which the client’s
informed consent may be required. Model Rule 1.4(a)(2) requires a lawyer to “reasonably consult
with the client about the means by which the client’s objectives are to be accomplished.” Model
Rule 1.4(a)(3) obligates a lawyer to “keep a client reasonably informed about the status of a
matter.” Model Rule 1.4(a)(4), which obliges a lawyer to promptly comply with reasonable
requests for information, may be implicated if the client asks about the lawyer’s conduct or
performance of the representation. In addition, Model Rule 1.4(b) requires a lawyer to “explain a

interests™); 2015 N.C. State Bar Formal Op. 4, 2015 WL 5927498, at *2 (2015) [hereinafter 2015 N.C. Eth, Op. 4]
(applying Rule 1.4 to “material errors that prejudice the client’s rights or interests as well as errors that clearly give
rise to a malpractice claim™; N.J, Sup. Ct. Advisory Cotnm. on Prof’l Ethics Op. 684, 1998 WL 335983928, at *i
{1998) [hereinafter N.J. Eth. Op. 684} (discussing Rules 1.4 and 1.7(b) and requiring disclosure “when the attorney
ascertains malpractice may have occurred, even though no damage may yet have resulted”); N.Y. State Bar Ass’n
Comm. en Prof’l Ethics Eth. Op. 734, 2000 WL 33347720, at *3 (2000) [hereinafter N.Y. Eth. Op. 734] (discussing
the prior Code of Professional Responsibility and concluding that the inquirer had a duty to tell the client that it made
“a significant error or omission that may give rise to a possible malpractice claim™); Sup. Ct. of Prof’| Ethics Comm.
Op. 593, 2010 WL 1026287, at *1 (2010) [Tex. Eth. Op. 593] (opining that the lawyer must also terminate the
representation and applying Texas Rules 1.15(d), 2.01, and 8.04(a)(3)). See aiso RESTATEMENT (THIRD) OF THE LAW
GOVERNING LAWYERS § 20 cmt. ¢ (2000) (requiring disclosure where the conduct “gives the client a substantial
malpractice claim against the lawyer”).
2 MODEL RULES OF PROF’L CONDUCT R. 1.4 (2018) (“Communication™} [hereinafter MODEL RULES].
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matter to the extent reasonably necessary to permit the client to make informed decisions regarding
the representation.” More broadly, the “guiding principle” undergirding Model Rule 1.4 is that
“the lawyer should fulfill reasonable client expectations for information consistent with the duty
to act in the client’s best interests, and the client’s overall requirements as to the character of

"3 A lawyer may not withhold information from a client to serve the lawyer’s own
4

representation.
interests or convenience.

Determining whether and when a lawyer must inform a client of an error can sometimes
be difficult because errors exist along a continuum, An error may be sufficiently serious that it
creates a conflict of interest between the lawyer and the client. Model Rule 1.7(a)(2) provides that
a concurrent conflict of interest exists if “there is a significant risk that the representation of one
or more clients will be materiatly limited by . . . a personal interest of the lawyer.” Where a
lawyer’s error creates a Rule 1.7(a)(2) conflict, the client needs to know this fact to make informed
decisions regarding the representation, including whether to discharge the lawyer or to consent to
the conflict of interest. At the other extreme, an error may be minor or easily correctable with no
risk of harm or prejudice to the client.

Several state bars have addressed lawyers’ duty to disclose errors to clients.’ For example,
in discussing the spectrum of errors that may arise in clients’ representations, the North Carolina
State Bar observed that “material errors that prejudice the client’s rights or claims are at one end.
These include errors that effectively undermine the achievement of the client’s primary objective
for the representation, such as failing to file the complaint before the statute of limitations runs.”®
At the other end of the spectrum are “nonsubstantive typographical errors” or “missing a deadline
that causes nothing more than delay.”” “Between the two ends of the spectrum are a range of
errors that may or may not materially prejudice the client’s interests.”® With respect to the middie
ground:

Errors that fall between the two extremes of the spectrum must be analyzed under
the duty to keep the client reasonably informed about his legal matter. If the error
will result in financial loss to the client, substantial delay in achieving the client’s
objectives for the representation, or material disadvantage to the client’s legal
position, the error must be disclosed to the client. Similarly, if disclosure of the
error is necessary for the client to make an informed decision about the
representation or for the lawyer to advise the client of significant changes in
strategy, timing, or direction of the representation, the lawyer may not withhold
information about the error.’

YI1d omt, 5.

41d cmt. 7.

* See supra note } (listing authorities).

82015 N.C. Eth. Op. 4, supra note 1, 2015 WL 5927498, at *2.
TId

81d

*Id
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Another example is contained in the Colorado Bar Association’s Ethics Committee in
Formal Opinion 113, which discusses the spectrum of errors that may implicate a lawyers’ duty of
disclosure. In doing so, it identified errors ranging from those plainly requiring disclosure (a
missed statute of limitations or a failure to file a timely appeal) to those “that may never cause
harm to the client, either because any resulting harm is not reasonably foreseeable, there is no
prejudice to a client’s right or claim, or the lawyer takes corrective measures that are reasonably
likely to avoid any such prejudice.”'® Errors by lawyers between these two extremes must be
analyzed individually. For example, disclosure is not required where the law on an issue is
unsettled and a lawyer makes a tactical decision among “equally viable alternatives.”'' On the
other hand, “potential errors that may give rise to an ethical duty to disclose include the failure to
request a jury in a pleading (or pay the jury fee), the failure to include an acceleration provision in
a promissory note, and the failure to give timely notice under a contract ot statute.”'* Ultimately,
the Colorado Bar concluded that whether a particular error gives rise to an ethical obligation to
disclose depends on whether the error is “material,” which further “depends on whether a
disinterested lawyer would conclude that the error will likely result in prejudice to the client’s right
or claim.”"?

These opinions provide helpful guidance to lawyers, but they do not—just as we do not—
purport to precisely define the scope of a lawyer’s disclosure obligations. Still, the Committee
believes that lawyers deserve more specific guidance in evaluating their duty to disclose errors to
current clients than has previously been available,

In attempting to define the boundaries of this obligation under Model Rule 1.4, it is
unreasonable to conclude that a lawyer must inform a current client of an error only if that error
may support a colorable legal malpractice claim, because a lawyer’s error may impair a client’s
representation even if the client will never be able to prove all of the elements of malpractice. At
the same time, a lawyer should not necessarily be able to avoid disclosure of an error absent
apparent harm to the client because the lawyer’s error may be of such a nature that it would cause
a reasonable client to lose confidence in the lawyer’s ability to perform the representation
competently, diligently, or loyally despite the absence of clear harm. Finally, client protection and
the purposes of legal representation dictate that the standard for imposing an obligation to disclose
must be objective.

With these considerations in mind, the Committee concludes that a lawyer must inform a
current client of a material error committed by the lawyer in the representation. An error is material
if a disinterested lawyer would conclude that it is (a) reasonably likely to harm or prejudice a
client; or (b) of such a nature that it would reasonably cause a client to consider terminating the
representation even in the absence of harm or prejudice.

1¢ Calo. Op. 113, supra note 1, at 3.
I !d

2 1d

B id atl, 3.
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A lawyer must notify a current client of a material error promptly under the
circumstances.'* Whether notification is prompt will be a case- and fact-specific inquiry. Greater
urgency is required where the client could be harmed by any delay in notification. The lawyer
may consult with his or her law firm’s general counsel, another lawyer, or the lawyer’s professional
liability insurer before informing the client of the material error.'* Such consultation should also
be prompt. When it is reasonable to do so, the lawyer may attempt to correct the error before
informing the client. Whether it is reasonable for the lawyer to attempt to correct the error before
informing the client will depend on the facts and should take into account the time needed to
correct the error and the lawyer’s obligation to keep the client reasonably informed about the status
of the matter.

‘When a Current Client Becomes a Former Client

As indicated earlier, whether a lawyer must reveal a material error depends on whether the
affected person or entity is a current or former client. Substantive law, rather than rules of
professional conduct, controls whether an attorney-client relationship exists, or once established,
whether it is ongoing or has been concluded.'® Generally speaking, a current client becomes a
former client (a) at the time specified by the lawyer for the conclusion of the representation, and
acknowledged by the client, such as where the lawyer’s engagement letter states that the
representation will conclude upon the lawyer sending a final invoice, or the lawyer sends a
disengagement letter upon the completion of the matter (and thereafter acts consistently with the
letter);'” (b) when the lawyer withdraws from the representation pursuant to Model Rule of
Professional Conduct 1.16; (c) when the client terminates the representation;'® or (d) when overt
acts inconsistent with the continuation of the attorney-client relationship indicate that the

M See N.J. Eth, Op. 684, supra note 1, 1998 WL 35985928, at *1 (“Clearly, RPC 1.4 tequires prompt
disclosure in the interest of allowing the client to make informed decisions. Disclosure should therefore occur when
the attorney ascertains malpractice may have occurred, even though no damage may yet have resulted.”); 2615 N.C.
Eth. Op. 4, supra note 1, 2015 WL 5927498, at *4 (“The error should be disclosed to the client as soon as possible
afier the lawyer determines that disclosure of the error to the client is required.”); Tex. Eth. Op. 593, supra note 1,
2010 WL 1026287, at *1 (requiring disclosure “as promptly as reasonably possible”).

15 See MODEL RULES R. 1.6(b)}(4) {2018) (permitting a lawyer to reveal information related to a client’s
representation “to secure legal advice about the lawyer’s compliance with these Rules™).

16 United States v. Williams, 720 F.3d 674, 686 (8th Cir, 2013); Rozmus v. West, 13 Vet. App. 386, 387
(U.S. App. Vet. Cl. 2000); see also MODEL RULES Scope cmt. 17 (2018) {explaining that “for purposes of determining
the lawyer’s authority and responsibility, principles of substantive law external to these Rules determine whether a
client-fawyer refationship exists™).

17 See Artromick Int’l, Inc. v. Drustar Inc., 134 F.R.D. 226, 229 (S.D. Ohic 1991) (observing that “the
simplest way for either the attorney or client to end the relationship is by expressly saying s0”); see also, e.g., Rusk v.
Harstad, 393 P.3d 341, 344 (Utah Ct. App. 2017) {concluding that a would-be client could not have reasonably
believed that the law firm represented him whete the lawyer had clearly stated in multiple e-mails that the law firm
would not represent him).

18 A client may discharge a lawyer at any time for any reason, or for no reason. White Pearl Inversiones S,A,
{Uruguay) v. Cemusa, Inc., 647 F.3d 684, 689 (7th Cir. 201 1); Nabi v. Sells, 892 N.Y.S.2d 41, 43 (App. Div. 2009),
MODEL RULES R. £.16 cmt. 4; see also STEPHEN GILLERS, REGULATION OF LAWYERS: PROBLEMS OF LAW AND ETHICS
77 (11th ed. 2018) (“Clients, it is said, may fire their lawyers for any reason or no reason.”) (citations omiited).
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relationship has ended.'? If a lawyer represents a client in more than one matter, the client is a
current client if any of those matters is active or open; in other words, the termination of
representation in one or more matters does not transform a client into a former client if the lawyer
still represents the client in other matters.

Absent express statements or overt acts by either party, an attorney-client relationship also
may be terminated when it would be objectively unreasonable to continue to bind the parties to
each other.?® In such cases, the parties’ reasonable expectations often hinge on the scope of the
lawyer’s representation.?’ In that regard, the court in National Medical Care, Inc. v. Home Medical
of America, Inc.,** suggested that the scope of a lawyer’s representation loosely falls into one of
three categories: (1) the lawyer is retained as general counsel to handle all of the client’s legal
matters; (2) the lawyer is retained for all matters in a specific practice area; or (3) the lawyer is
retained to represent the client in a discrete matter.??

For all three categories identified by the National Medical Care court, unless the client or
lawyer terminates the representation, the attorney-client relationship continues as long as the
lawyer is responsible for a pending matter.** With respect to categories one and two above, an
attorney-client relationship continues even when the lawyer has no pending matter for the client
because the parties reasonably expect that the lawyer will handle all matters for the client in the
future as they arise.?® In the third category, where a lawyer agrees to undertake a specific matter,
the attorney-client relationship ends once the matter is concluded.?®

Although not identified by the National Medical Care court, another type of client is what
might be called an episodic client, meaning a client who engages the lawyer whenever the client
requires legal representation, but whose legal needs are not constant or continuous. In many such

19 See, e.g., Artromick Int’f, Inc., 134 F.R.D. at 230-31 (determining that a man was a former client because
he refused to pay the lawyer’s bili and then retained other lawyers to replace the first lawyer); Waterbury Garment
Corp. v. Strata Prods., 554 F, Supp. 63, 66 (5.D.N.Y. 1982) (concluding that a person was a former client because the
law firm represented him only in discrete transactions that had concluded and the person had subsequently retained
different counsel).

% Artromick [nt’l, Inc., 134 F.R.D. at 229,

2 id at 229-30.

2 No, 00-1225, 2002 WL 31068413 {Mass. Super. Ct. Sept. 12, 2002).

B Id. at *4.

M 14 see also MODEL RULES R, 1.3 cmt. 4 (2018) (stating that unless the relationship is terminated under
Model Rule 1.16, the lawyer “should carry through to conclusion all matters undertaken for a client™),

5 See Berry v. McFartand, 278 P.3d 407, 41| (Idaho 2012) {explaining that “[i]f the attorney agrees to handle
any matters the client may have, the relationship continues until the attorney or client terminates the relationship™);
see atso MODEL RULES R. 1.3 cmt. 4 (2018) (advising that “[i]f a lawyer has served a client over a substantial period
in a variety of matters, the client sometimes may assume that the lawyer will continue to serve on a continuing basis
unless the lawyer gives notice of withdrawal™).

% Simpson v. James, 903 F.2d 372, 376 (5th Cir. 1990); Berry, 278 P.3d at 411; see also Revise Clothing,
Inc. v. Joe’s Jeans Subsidiary, Inc., 687 F. Supp. 2d 381, 389-90 (S.D.N.Y. 2010) (noting that an attorney-client
relationship is ordinarily terminated by the accomplishment of the purpose for which it was formed); Thayer v, Fulier
& Henry Ltd., 503 F. Supp. 2d 887, 892 (N.D. Ohio 2007) (observing that an attorney-client relationship may terminate
when the undetlying action has concluded or when the attorney has exhausted all remedies and declined to provide
additional legal services); MODEL RULES R. 1.16 cmt. 1 (*“Ordinarily, a representation in a matter is completed when
the agreed-upon assistance has been concluded.”),
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instances, the client reasonably expects that the professional relationship will span any intervals
and that the lawyer will be available when the client next needs representation.”’ If so, the client
should be considered a current client. In other instances, it is possible that the attorney-client
relationship ended when the most recent matter concluded.”® Whether an episodic client is a
current or former client will thus depend on the facts of the case.

The Former Client Analysis Under the Model Rules

As explained above, a lawyer must inform a current client of a material error under Model
Rule 1.4. Rule 1.4 imposes no similar duty to former clients.

Four of the five subparts in Model Rule 1.4(a) expressly refer to “the client” and the one
that does not—Model Rule 1.4(a), governing lawyers’ duty to respond to reasonable requests for
information—is aimed at responding to requests from a current client. Model Rule 1.4(b) refers
to “the client” when describing a lawyer’s obligations. Nowhere does Model Rule 1.4 impose on
lawyers a duty to communicate with former clients. The comments to Model Rule 1.4 are likewise
focused on current clients and are silent with respect to communications with former clients. There
is nothing in the legislative history of Model Rule 1.4 to suggest that the drafters meant the duties
expressed there to apply to former clients.?” Had the drafters of the Model Rules intended Rule
1.4 to apply to former clients, they presumably would have referred to former clients in the
language of the rule or in the comments to the rule. They did neither despite knowing how to
distinguish duties owed to current clients from duties owed to former clients when appropriate, as
reflected in the Model Rules regulating conflicts of interest.3®

¥ See, e.g., Parallel Iron, LLC v. Adobe Sys. Inc., C.A. No. 12-874-RGA, 2013 WL 789207, at *2-3 (D.
Del, Mar. 4, 2013) (concluding that Adobe was a current client in July 2012 when the law firm was doing no wark for
it; the firm had served as patent counsel to Adobe intermittently between 2006 and February 2012, and had not made
clear to Adobe that its representation was terminated); Jones v. Rabance, Ltd., No. C03-3195P, 2006 WL 2237708, at
*3 (W.D. Wash. Aug. 3, 2006} (reasoning that the law firm’s inclusion as a contact under a contract, the law firm’s
work for the client after the contract was finalized, and the fact that the client matter was still open in the faw firm’s
files all indicated an existing attorney-client relationship), STEPHEN GILLERS, REGULATION OF LAWYERS: PROBLEMS
OF LAW AND ETHICS 78-79 {11th ed. 2018) (“Lawyers might believe that a client is no longer a client if they are doing
no worlk for it at the moment and haven’t for a while. . . . [A] firm may have done work for a client two or three times
a year for the past five years, creating a reasonable client expectation that the professional relationship continues
during the intervals and that the lawyer will be available the next time the client needs her.”).

28 See, e.g., Calamar Enters., Inc. v. Blue Forest Land Grp., Inc., 222 F. Supp. 3d 257, 26465 (W.D.N.Y.
2016) (rejecting the client’s claim of an attorney-client relationship where the relationship between the law firm and
the client had been dormant for three years; despite the fact that the attorney-client relationship had not been
formally terminated, it ended when the purpose of the parties’ retainer agreement had been completed),

2 AM. BAR ASS’N CTR. FOR PROF’L RESPONSIBILITY, A LEGISLATIVE HISTORY: THE DEVELOPMENT OF THE
ABA MODEL RULES OF PROFESSIONAL CONDUCT, 1982-2013, 71-78 (Arthur H. Garwin ed., 2013).

* Compare MODEL RULES R. 1.7 (2018) (addressing current client conflicts of interest), with MODEL RULES
R. 1.9 (2018) {governing former client conflicts of interest).
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Because Model Rule 1.4 does not impose on lawyers a duty to communicate with former
clients,®! it is no basis for requiring lawyers to disclose material errors to former clients.

The California State Bar’s Committee on Professional Responsibility and Conduct reached
a similar conclusion with respect to California Rule of Professional Conduct 3-500, which states
that “[a) member [of the State Bar of California] shall keep a client reasonably informed about
significant developments relating to the employment or representation, including promptly
complying with reasonable requests for information and copies of significant documents when
necessary to keep the client so informed.” In concluding that a lawyer had no duty to keep a former
client informed of significant developments in the representation, and specifically the former
client’s possible malpractice claim against the lawyer, the Committee focused on the fact that the
lawyer and the former client had “terminated their attorney-client relationship” and on Rule 3-
500’s reference to a “client,” meaning a current client,>

Finally, in terms of possible sources of an obligation to disclose material errors to former
clients, Model Rule 1.16(d) provides in pertinent part that, upon termination of a representation,
“a lawyer shall take steps to the extent reasonably practicable to protect a client’s interests, such
as giving reasonable notice to the client, allowing time for employment of other counsel,
surrendering papers and property to which the client is entitled and refunding any advance payment
of fee[s] or expense[s] that has not been earned or incurred.” This provision does not create a duty
to inform former clients of material errors for at least two reasons. First, the wording of the rule
demonstrates that the error would have to be discovered while the client was a current client,
thereby pushing any duty to disclose back into the current client communication regime. Second,
Mode! Rule 1.16(d) is by its terms limited to actions that may be taken upon termination of the
representation or soon thereafter; it cannot reasonably be construed to apply to material errors
discovered months or years after termination of the representation,

Conclusion

The Model Rules require a lawyer to inform a current client if the lawyer believes that he
or she may have materially erred in the client’s representation. Recognizing that errors occur along
a continuum, an error is material if a disinterested lawyer would conclude that it is (a) reasonably
likely to harm or prejudice a client; or (b) of such a nature that it would reasonably cause a client
to consider terminating the representation even in the absence of harm or prejudice. The lawyer

3! See Sup. Ct. of Ohio, Bd. of Comm’rs on Grievances & Discipline Adv. Op. 2010-2, 2010 WL 1541844,
at *2 (2010) (explaining that Rule {.4 “applies to ethical duties regarding communication during a represemtation”
(emphasis added)); Va, State Bar Comm. on Legal Ethics Eth. Op. 1789, 2004 WL 436386, at *1 (2004) (stating that
“fdluring the course of the representafion, an attorney’s duty to pravide information to his client is governed by Rule
1.4a)y") {emphasis added)).

32 Cal. Eth. Op. 2009-178, supra note 1, 2009 WL 3270875, at *6,



Formal Opinion 481 9

must so inform the client promptly under the circumstances. Whether notification is prompt is a
case- and fact-specific inquiry.

No similar duty of disclosure exists under the Model Rules where the lawyer discovers

after the termination of the attorney-client relationship that the lawyer made a material error in the
former client’s representation.
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DEC Chairs Symposium Agenda

May 17, 2019
Earle Brown Heritage Center

6155 Earle Brown Drive, Brooklyn Center, MN 55430

8:00-8:45AM:

8:45-9:30AM:

9:30-10:30AM:

10:30-10:45AM:

10:45-11:45AM:

Check-in and breakfast

Opening Remarks and Roundtable Discussion on Recruiting
(Robin Wolpert and Susan Humiston)

Essential Legal Constructs in the Attorney Discipline Process
(Jennifer Bovitz and Peter Ivy)

This presentation will focus on answering the following questions:
What are the differences, if any, between mistakes, malpractice and
actual MRPC rules violations? How does the LPRB serve as a check
or balance on the OLPR? What different evidentiary standards of
review are used at different stages of the attorney discipline process?
How is “isolated and non-serious” defined and why does it matter?
What are complainant appeals and how are they handled?

Break

Exploring the Connections Between Implicit Bias, Incivility, and
Toxicity in the Legal Profession (Nicole Frank and Joan
Bibelhausen)

The focus for the first part of this program is to understand and
demonstrate how implicit bias discussions in the legal profession
must include mental health (including substance use) and stress
issues. This program will begin with a general understanding of the
concept of implicit bias and discuss how implicit bias stands in the
way of lawyers seeking the help they need for mental health and
stress issues. While it's hard for anyone to ask for help, there is a
double stigma for those already in underrepresented groups. This
program will address the challenge for lawyers, judges and law
students to ask for help for mental health issues, the relationship
between mental health issues and diversity and inclusion and a
discussion of current challenges and strategies to address them. The

1



11:45-12:30PM;

12:30-1:30PM:

1:30-2:30PM:

2:30-2:45PM:

second part of this program will explore these issues from an
attorney regulation standpoint. The discussion will review examples
of misconduct that involve incivility and consider the connection
between implicit bias and incivility or toxicity.

Lunch

Supreme Court Review (Justice Thissen)

As the newest Supreme Court Justice, Justice Thissen will share his
perspective on recent ethics decisions and issues handled by the
Court, and will highlight significant decisions and activities of the
Court during the past year.

Investigation Tips and Best Practices for DEC Chairs (Susan
Humiston, Aaron Sampsel, and Tracy Podpeskar)

This presentation will offer investigation tips and other best practices
to assist DEC Chairs in answering questions from investigators and
in reviewing DEC reports. This session will use real case examples to
highlight such topics as: (1) what to do when a lawyer fails to
provide requested information, including non-cooperation,
confidentiality and work product objections; (2) cautions regarding
the use and possession of documents considered confidential/private
data and how to identify such documents; (3) how to handle
rude/disparaging responses from a respondent or complainant and
what information to convey to the other side; (4) how to handle
“technical violations” of the MRPC; and (5) “best practice tips” for
Chairs when reviewing a DEC report.

Closing Remarks (Peter Ivy)



Presenter Biographies:

Associate Justice Paul Thissen:

Associate Justice Paul Thissen was appointed to the Minnesota Supreme Court by
Governor Mark Dayton in April 2018. Bomn and raised in Bloomington, Minnesota,
Justice Thissen graduated from Harvard University and the University of Chicago Law
School. After graduation, he clerked for the Honorable James Loken at the United
States Court of Appeals for the Eighth Circuit. He did complex civil litigation at Briggs
and Morgan for nearly twenty years and advised health care providers including long-
term care facilities in transactional and regulatory matters at Lindquist & Vennum (now
Ballard Spahr). He also worked as an appellate lawyer for the State Public Defender’s
Office and actively participated in pro bono cases throughout his career. Justice Thissen
served in the Minnesota House of Representatives from 2003 until 2018 including two
years as Speaker of the Minnesota House. He and his wife Karen live in Minneapolis
and have three children.

Robin Wolpert: .

Robin Wolpert is a business litigation and white collar criminal defense attorney at
Sapientia Law Group. Her practice focuses on business fraud and misrepresentation,
real estate, data privacy, and business compliance. Robin is Chair of the Lawyers
Professional Responsibility Board and the Immediate Past President of the Minnesota

State Bar Association. Robin is a former prosecutor and Senior Counsel of Compliance
& Business Conduct at 3M.

Peter Ivy:

Peter Ivy is the Chair of the Lawyers Professional Responsibility Board DEC
Committee. He currently serves as Chief Deputy Carver County Attorney. Mr. Ivy
carries a felony caseload and provides legal advice fo all Carver County officials and

divisions. He also serves as Co-Chair of the Minnesota County Attorneys Association
Ethics Committee.

Susan Humiston:

Susan Humiston is the director of the Office of Lawyers Professional Responsibility and
Client Security Board. She has more than 20 years of litigation experience, as well as a
strong ethics and compliance background. Prior to her appointment, Susan was Vice-
President and Assistant General Counsel for Alliant Techsystems Inc. and its public
company spin-off, Vista Outdoor Inc., and was a litigation partner at Leonard, Street
and Deinard, now Stinson Leonard Street. She clerked for U.S. District Court Judge
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David S. Doty, is an honors graduate of the University of Iowa College of Law, and
received her B.A. with honors from the University of Nebraska-Lincoln.

Jennifer Bovitz:

Jennifer Bovitz joined the Office of Lawyer’s Professional Responsibility in 2017 as a
Senior Assistant Director. Jennifer earned her ].D. from William Mitchell College of
Law in 2001, and served as a felony prosecutor until joining the OLPR. Jennifer’s trial
experience includes a wide range of criminal cases, and extends to appellate practice at
both the Minnesota Court of Appeals and the Minnesota Supreme Court. Jennifer
serves as adjunct faculty at Mitchell Hamline College of Law, served on the Washington
County Community Corrections Advisory Board, and is a past board president of
Friends in Need Food Shelf.

Nicole Frank:

Nicole Frank is an Assistant Director at the Office of Lawyers Professional
Responsibility. Prior to joining the OLPR, Ms. Frank practiced business litigation at
Robins Kaplan LLP for eight years. Before private practice, Ms. Frarnk clerked for Judge
Larkin on the Minnesota Court of Appeals. Law is Ms. Frank’s second career; she began
her professional work as a high school language arts teacher. Ms. Frank enjoys being
active in the local arts community and serves on the Executive Board for the French-
American Chamber of Commerce, Minneapolis-5t. Paul.

Aaron Sampsel:

Aaron D. Sampsel is an attorney and Assistant Director at the Office of Lawyers
Professional Responsibility. Aaron investigates and prosecutes allegations of attorney
misconduct and acts as an assistant Haison to the Fourth District Ethics Committee.
Before joining the OLPR, Aaron was in private practice in Minneapolis where he
practiced in the areas of trademark litigation, business litigation, and real estate. Aaron
is a 2016 graduate of William Mitchell College of Law. Prior to law school, he worked
in the financial services industry in Chicago. |

Joan Bibelhausen:

Joan Bibelhausen has served as Executive Director of Lawyers Concerned for Lawyers
since 2005. She is an attorney and is nationally recognized for her work in the lawyer
assistance and diversity and inclusion realms. Joan has significant additional training
in the areas of counseling, mental health and addiction, diversity, employment issues
and management. She has spent more than two decades working with lawyers, judges
and law students who are at a crossroads because of mental illness and addiction
concerns as well as well-being, stress and related issues.



Tracy Podpeskar:

Tracy Podpeskar currently serves as the Chair of the 20th District Ethics Committee.
Prior to that, she was an investigator for the committee for 6 years, Tracy is a partner at
the Trenti Law Firm in Virginia, Minnesota, and practices exclusively in the area of
family law. She received her Bachelor’s Degree from the University of Minnesota and
her ].D. from William Mitchell. Tracy is a Qualified Neutral under Rule 114 and is an
Early Neutral Evaluator for the Sixth Judicial District.
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All Files Pending as of Month Ending March 2019

Year/Month | SD | DEC | REV | OLPR | AD | PROB | PAN | HOLD | SUP | $12C | SCUA | REIN | RESG | TRUS | Total
2015-01 1 1
2015-03 1 1
2015-05 2 2
2015-11 2 2
201512 1 1 2
2016-02 1 1 2
2016-03 1 1
2016-05 1 1
2016-06 2 1 3
2016-07 1 1 2
2016-C8 3 3 6
2018-09 3 3
2016-10 i 3 4
2016-11 1 1
2016-12 1 2 3
2017-01 1 1 2
2017-02 8 8
2017-03 2 1 2 5
2017-04 1 1 1 3
2017-05 1 i 2
2017-06 1 2 1 4
2017-07 1 1 1 1 2 1 7
2017-08 1 1 6 8
2017-09 4 5 9
2061710 5 1 2 8
2017-11 4 1 1 1 1 8
201712 6 1 2 9
2018-01 5 1 3 1 10
2018-02 5 1 4 10
2018-03 5 1 1 1 1 9
2018-04 15 i 7 1 24
2018-05 16 1 1 1 1 20
2018-06 15 1 2 1 19
2018-07 18 1 1 20
2018-08 3 1 27 1 2 4 1 39
2018-09 1 11 2 14
2018-10 4 1 32 3 2 42
2018-11 8 1 14 2 1 26
2018-12 10 3 22 1 1 1 38
2019-01 21 1 16 38
2018-02 21 23 1 45
2019-03 6| 18 18 2 3 45

Total 6 | 85 8 266 | 2 5 7 22 78 2 9 9 3 4 506




ALL FILES PENDING & FILES OVER 1 YR, OLD

sSD Summary Dismissal

DEC |District Ethics Committees

REV |Being reviewed by OLPR attorney after DEC report received

OLPR |Under Investigation at Director's Office

AD Admonition issued

ADAP |Admonition Appealed by Respondent

PROB |Probation Stipulation Issued

PAN |Charges Issued

HOLD |On Hold

SUP |Petition has been filed.

$12C |Respondent cannot be found

SCUA |Under Advisement by the Supreme Court

REIM ]Reinstatement

RESG |Resignation

TRUS |Trusteeship
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SUSAN HUMISTON
is the director of the
Office of Lawyers
Professional Respon-
sibility and Client
Securities Board.
She has mare than
20 years of litigation
experience, as well
as a strong ethics
and compliance
background. Prior
to her appointment,
Susan worked in-
house at a publicly
traded company, and
in private practice as
a litigation attarney.

2018‘ year En reyievy:
Public discipline

ublic discipline in professional responsibility cases is

imposed not to punish the attorney, but to protect the

public, the profession, and the judicial system, and to

deter future misconduct by the attorney and others.
In 2018, 45 attorneys were publicly disciplined, up slightly
from the 2017 number (40 attorneys) but commensurate with
the 2016 number (44 attorneys). Two particular statistics
jumped out at me when I was reviewing 2018 public discipline
statistics: the number of disbarments, and the number of
transfers to disability inactive status.

Disability inactive status is not discipline, and transfers to
disability inactive status are not included within the numbers
referenced above, but these transfers play an important role
in public disciplinary proceedings. When a lawyer asserts a
disability in defense or mitigation of a disciplinaty proceeding—
and is unable to participate in the defense of the proceeding
because of this disability—the professional responsibility rules
allow attorneys, upon court approval, to transfer to disability
status and have disciplinary proceedings stayed.' In 2018, six
attorneys were transferred to disability inactive status. Over the
past 10 years, one or two attorneys have typically transferred
to disability inactive status annually (though four attorneys
transferred in 2010). I do not know what accounted for the
sharp uptick in 2018. The reasons for transfers varied from
mental health to substance use disorders to serious physical
disabilities, or some combination of the foregoing; no one set
of circumstances emerged as a pattern.? Hopefully this is a one-
year spike, but I worry in light of the increasing evidence of

serious well-being issues among lawyers.

Disbarments
Eight attorneys were disbarred in
2018. This number is up from 2017
(when five attorneys were disbarred),
and more than is typical. The attorneys
disbarred were:

M Joseph Capistrant, who was disbarred
for misappropriating filing fees and costs,
failing to place client funds in trust,
failing to file an action as promised,
abandoning a client file, and failing to
cooperate in the disciplinary proceeding;

B Roy Henlin, who was disbarred for
misappropriating significant funds from
a trust while acting as trustee, and other
client misconduct, The heneficiaries

of the trust were teenage children at
the time the trust was formed, and the
trust had been funded by the children’s
mother before her death. As of the
writing of this column, Mr. Henlin is a
defendant in a felony theft by swindle
criminal case pending in Hennepin
County;
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M George Hulstrand, who was disbarred for misappropriating
$685 in client funds, but also engaged in multiple acts of miscon-
duct across multiple matters, and had prior similar public and
private discipline involving incompetency and client neglect;

M Ian Scot Laurie, who was disbarred following his conviction
in federal court for distribution of child pornography;

M Jeffrey Olson, who was disbarred for fraudulent use of his
trust account during a suspension from the practice of law for
similar misconduct. Mr. Olson also pleaded guilty to aiding and
abetting felony mail fraud for some of the misconduct that had
led to the prior suspension;

M Amoun Sayaovong, who was disbarred for conduct in
Wisconsin and Minnesota, including misappropriation of third-
party funds he had garnished, and other misconduct across
several files;

B Barry VanSickle, who was disbarred as a matter of recipro-
cal discipline due to misconduct in California in four separate
disciplinary proceedings; and

M Richard Virnig, who was disbarred for misappropriating
funds from two clients, and other client misconduct.

The common thread once again this year is misappropria-
tion of funds—which, absent significant mitigating circum-
stances, generally leads to disbarment. Also notable this year is
the incidence of felony-level misconduct by several attorneys.

Suspension

Twenty-three attorneys were suspended for periods of 30
days to four years. This figure continues the trend of rising sus-
pension numbers. A few things struck me when reviewing sus-
pensions as a whole for 2018. Misappropriations of client funds
was a basis for discipline in five additional cases. But unlike
the disharment cases, the suspension cases contained evidence
of mitigating circumstances such that the court imposed less
than disbarment. Combined with the number of disbarment
cases involving misappropriations of client or third-party funds,
though, 2018 was a big year for misappropriations.

Two cases also involved significant misconduct through lies.
One case, that of Mark Novak, involved a pervasive pattern of
lies to clients in multiple matters, including falsifying docu-
ments. Mr. Novak was suspended for four years, and in fact, had
previous misconduct for not telling a client the truth. The case
of Bradley Mann also involved a pattern of lies to clients, op-
posing counsel, and the courts, as well as settling claims without
client consent, including one claim for almost six figures.

Perhaps also notable is the fact that two lawyers this year
were administratively suspended for failing to pay child support
or maintenance. The professional rules contain an adminis-
trative suspension provision that allows the court to suspend
attorneys who fail to remain current with payment plans,

www.mnbar.org
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Private discipline in 2018

n 2018, 117 files were closed by the Office of Lawyers
Professional Responsibility (OLPR) with the issuance
of an admonition, a form of private discipline reserved
for professional misconduct that is isolated and non-
serious.! This number is up from private discipline in 2017 (90
admonitions), but on par with 2016 and 2015. Additionally, 14
files were closed with private probation, the same number as in
2017. Private probation, which must be approved by the board
chair, is generally appropriate for attorneys with more than one
non-serious violation who may benefit from supervision.
This sampling of admonitions is offered to highlight issues
that lead to private discipline.

The no-contact rule
Rule 4.2 provides that:

In representing a client, a lawyer shall not communicate
about the subject of the representation with a person the
lawyer knows to be represented by another lawyer in the
matter, unless the lawyer has the consent of the other
lawyer or is authorized to do so by law or a court order.?

Periodically, lawyers are disciplined for violating this rule. In
2018, the Minnesota Supreme Court affirmed an admonition
where an attorney communicated with a represented co-
defendant immediately following one
party's settlement of the case.’ The
Court’s opinion is illuminating because
it walks through the elements of the
rule violation (ongoing representation,
merits of the matter, and knowledge of
representation), and rejects respondent’s
attempts to narrowly interpret the rule.
The case also illustrates the extensive
remedies available in Minnesota
to respondents subject to private

SUSAN HUMISTON
is the director of the

Office of Lawyers discipline—the right to appeal to a
Professional Respon-  panel of the Lawyers Board and to the
sibility and Client Minnesota Supreme Court itself—and

it reminds us that technical violations
of the rule are still rule violations
warranting discipline.

Lesson: Always clarify with counsel—
not the represented party—the scope of
the representation so you do not violate
the no-contact rule.

Securities Board.
She has more than
20 years of litigation
experience, as well

as a strong ethics

and compliance
background. Prior
to her appointment,

Susan worked in-
house at a publicly

traded company, and
in private practice as
a litigation attorney.

Confidentiality
All information relating to your
representation of a client is confidential
under the ethics rules.* Because it is
confidential, information relating to the
representation should not be disclosed

4 Bench&Bar of Minnesota A& March 2019

unless it falls within one of several specifically enumerated
exceptions to the confidentiality rule.” One of the exceptions
is to prove that services were rendered in an action to collect
a fee.® In sharing confidential information, it's important to
bear in mind that you should only be shating information
necessary to establish your claim. An attorney was recently
admonished when his response to LawPay went beyond proof
of services rendered, delving into confidential communications
relating to the representation that had little to do with the

fee dispute. Specifically, the response to LawPay—and a third
party who had referred the client to the attorney—quoted and
enclosed unredacted attorney-client communications relating
to the merits of the claim the attorney was handling. In the
lawyer's view, the information demonstrated the unrealistic
expectations of the client. LawPay, in contrast, was basically
looking for a copy of the signed fee agreement and proof of
services rendered, such as invoices, which respondent did not
provide.

Lesson: Tread carefully when disclosing information relating
to your representation to third parties, making sure there is an
exception that will cover your disclosure—and only disclose the
information necessary to address the issue at hand.

Misuse of "evidence”
Rule 4.4(a) provides:

In representing a client, a lawyer shall not use means
that have no substantial purpose other than to
embarrass, delay, or burden a third person, or use
methods of obtaining evidence that violate the legal
rights of such a person.’

In a harassment restraining order proceeding, an attorney
met with the opposing pro se party and advised the party that
the lawyer intended to admit into evidence at the upcoming
hearing a police report involving the pro se patty’s boyfriend
(who was not the subject of the HRO). The report disclosed
confidential medical information about the boyfriend unrelated
to any issue in dispute in the HRO proceeding. The pro se
party agreed to dismiss her HRO because she did not want the
medical information, which was embarrassing, to be part of the
court record.

During the ethics investigation, the attorney was unable
to present credible arguments as to why the information was
potentially admissible or relevant, leading to the conclusion
that its use in negotiations had no substantial purpose other
than to embarrass the pro se party sufficient to prompt the
dismissal of the HRO. This matter also presented a close
question as to whether the rule violation was isolated and
non-serious, given that the attorney’s action led directly to the
dismissal of a pending proceeding.

Lesson: Make sure you have a meritorious, good faith basis
for the means you are using to accomplish your client's goals.

www.mnbar.org
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