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NONCOOPERATION —
MAKING A BAD SITUATION WORSE

advice I would give a lawyer who has

had a complaint filed against her. The
advice is simple: get past the fear and/or
anger that is often a natural reaction to
being made the subject of a complaint and
cooperate as soon as possible.

If the complaint involves neglect or
procrastination, consider how it appears to
an investigator or this office if the subject
of such a complaint dithers and moans but
doesn’t respond to the merits. In that
-instance, the lawyer is her own worst
“enemy. The first step to navigating the
disciplinary system is to avoid further
problems due to the failure to comply with
the Rules. If the complaint is unfounded,
a prompt and responsive answer will often
end the matter. If the complaint is valid,
cooperation may not end the matter, but it
will ensure that the responding lawyer
does not aggravate an already stressful and
uncomfortable episode in a professional
career.

I’m ofteniasked what one piece of

THE RULES INVOLVED

. Almost 70 years ago, four decades
before this office was created, the
Minnesota Supreme Court cited an attor-
ney for failing to respond to authorities
who “were entitled to expect at least a
courteous response and a prompt coopera-
tion.”' Other cases followed? and in 1981,
Rule 25 of Rules on Lawyers Professional
Responsibility (RLPR) was created to clarify
once and for all what “cooperation”
entails in the context of a professional dis-
ciplinary investigation. Rule 23, RLPR,
specifies that it is the lawyer's duty “to
cooperate with the District Committee,

- the Director, the Director’s staff, the
Board, or a Panel.” Rule 25(b), RLPR, pro-
vides that violation of the rule is unprofes-
- sional conduct and constitutes a ground
for discipline. Pursuant to Rule 8.1 of the
Minnesota Rules of Professicnal Conduct
(MRPC), a lawyer in connection with a dis-
ciplinary matter must “not knowingly fail
to respond” to a disciplinary authority’s
lawfully authorized demand for informa-
tion. Both of these provisions provide
constitutional breathing room by allowing
an exception for a challenge that is made

promptly, in good faith, and is asserted for -

a substantial purpose other than delay.

By EbwARD J. CLEARY

“Noncooperation con-

tinues to be one of the

‘common grounds for
both public and

private discipline.”

It is also important to note that a

lawyer’s duty under Rule 25, RLPR, extends

to requests made by a local district ethics
committee volunteer. Often the first con-
tact or awareness a lawyer has that he is
the subject of a complaint comes from the
local district ethics committee. Some
lawyers treat this initial contact in a cava-
lier manner, particularly when the initial
contact comes from a nonlawyer member
of the committee. Treating the complaint
in this manner is a mistake. The investi-
gators are instructed to fully document the
noncooperation of an attorney and to
keep complete written records regarding
compliance with requests for documents
under Rule 25, RLPR. Any delay on the
part of the respondent serves to lengthen
the process, while needlessly burdening
the investigator and upsetting the com-
plainant. A written response to the com-
plaint must be obtained from the lawyer.
Rule 6, RLPR, gives the lawyer and the
complainant certain rights. Under Rule
6(d), RLPR, the complainant has an oppor-
tunity to reply to the lawyer’s response,
while under Rule 6{(c), RLPR, the lawyf:r
has the right to obtain a copy of the inves-
tigatot’s report.

PUBLIC FILES

The good news for an attorney who has
had a groundless complaint filed against
her, is that under Rule 20{(e){1), RLPR, all
the “records or other evidence of a dis-
missed complaint” are destroyed three
years after dismissal. The potentially bad
news for a respondent who is the subject
of charges is that after probable cause has
been determined or a proceeding before a
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referee of the Supreme Court has been
commenced, all “files, records, and pro-
ceedings of the District Committee, the
Board, and the Director relating to the
matter are not confidential” under Rule
20{c), RLPR. In other words, once an
attorney has reached the point, either by
waiver or by a Board Panel determination,
that the matter warrants public discipline,

- the file is public, open to other lawyers,

the media, and prosecutors.

Occasionally, respondent attorneys or
their counsel argue that Rule 25, RLPR,
results in compelled testimony in violation

of the Fifth Amendment with the result
that the government should not be

allowed to proceed against the lawyer by

using the compelled statements in a crimi-
nal prosecution. The issue is whether an
attorney faced with discipline is the same
as an employee faced with the decision to
surrender his job or waive his constitu-
tional privilege against self-incrimination.’

Since few discipline cases result in dis-
barment, which is the closest analogy to
“the loss of a ‘job,” the situation is unusu-
al.! However, in disbarment cases, Rule
25, RLPR, leaves open such a challenge as a
“substantial purpose other than delay.”
Consequently, a respondent who has
engaged in the type of misconduct that
could result in criminal prosecution can
invoke the Fifth Amendment without the
immediate threat of “loss of employment”;
however, in such a situation, this office
will pursue the matter fully, even without
the respondent’s cooperation, and the
result will probably be the same.

[t is important to note as well that the
Fifth Amendment does not apply to the
production of records that attorneys are
required by law to maintain. Failure to
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produce those records is a violation of the
duty to cooperate without reference to the
Fitth Amendment.” The result is that
lawyers who are in serious trouble facing
the likelihood of criminal prosecution

| consult counsel who may well advise them
{ to stipulate to disbarment with our office,

since at that point we are often the least
of their problems.

RECENT CASE

Noncooperation continues to be one of
the common grounds for both public and
private discipline. In 1999, one in ten pri-
vate disciplines resulted from violations of
either Rule 8.1(a){3), MRPC, or Rule 25,
RLPR, while over a quarter of public disci-
plines last year involved infractions of
those same provisions.

[n July of this year, the Minnesota
Supreme Court once again addressed the
issue of the failure of an attorney to coop-
erate with the investigatory process. In In
re Stanbury, {CX-96-859, decided July 20,
2000), the attorney in question successful-
ly convinced a panel from the Lawyers
Professional Responsibility Board that his
alleged misconduct did not rise to the
level of public discipline. However, the
panel found probable cause to believe that
the attorney was deserving of public disci-
pline for his noncooperation during the
investigation of the complaint.
Subsequently, the referee who heard the
case agreed with the panel, as did the
Court. The respondent had a lengthy dis-
ciplinary history, which undoubtedly con-
tributed to the Court’s impatience with his
failure to meet his obligations under the
Rules. The attorney was given a public
reprimand and two years’ probation for his
failure to cooperate with the investigation.

Noncooperation often involves an
intentional decision to thumb one’s nose
at the system. On other occasions, fear or
procrastination takes over. In still other
situations, the attorney is physically or
mentally disabled, and his failure to coop-
erate is an extension of his inability to
meet his professional obligations. The
physical and/or mental health of an attor-
ney is always considered; however, a dis-
abled attorney who continues to neglect
files often does so to the detriment of his
clients. To that extent, all noncoopera-
tion must be viewed as a threat to the
public interest.

CONCLUSION
Navigating the disciplinary system is
more complex than many practitioners
realize. The worst mistake for an attorney
to make is to ignore the phone call or let-

22

NOVEMBER 2000 / BENCH & BAR

“a lawyer’s duty [to
respond] under Rule
25, RLPR, extends to
requests made by a
local district ethics

committee”’

ter from this office or from a district ethics
committee investigator. Any conclusion
to be drawn from such failure to cooperate
is bad for the attorney and often foreshad-
ows a situation where a lawyer is in deeper
trouble than originally thought.
Practicing law is a privilege and the

legal profession is fortunate to be self-regu-

- lated. The Court and this office have lit-

tle patience with those respondents who
ignore the complaints of the public they
serve. Answering in a timely manner and
being forthright when a complaint is
received is not only the right thing to do,
it is the response that is most likely to
result to the benefit of the responding
attorney. { |
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