PR OFESSIONAL

' 9

-

RESPONSIB.I

LITY

ADVISING THE BUSINESS CLIENT
AND AVOIDING TROUBLE

bers of the legal profession are most apt

to face ethical dilemmas that carry
with them the possibility of prosecution
for legal advice, it is probable the attorney
would pick litigators, particularly criminal
defense lawyers. Prosecutors and criminal
defense lawyers spar inside and outside of
the courtroom and their respective spe-
cialized bar organizations periodically
severely criticize the actions of their oppo-
nents. On the other hand, if a lawyer was
asked which group among us is most insu-
lated from the likelihood of ethical quan-
daries combined with the possibility of
criminal liability, I suspect that for most
the answer would be transactional lawyers.

A recent high profile federal prosecu-
tion of a midwestern transactional attor-
ney shatters these assumptions.! The two
and a half years of legal proceedings reveal
the pitfalls of an otherwise lucrative and
quiet practice: advising health care
clients.? At the same time, the case
reminds us that in meeting our ethical
obligations to our clients, we may never-
theless run afoul of government regulators
and prosecuting authorities.

If an attorney was asked which mem-

ONE ATTORNEY’S STORY

Mark Thompson, a partner at a law
firm in Kansas City, Missouri, drafted a
contract between his client — a medical
facility — and two physicians. His intent
was to create a consulting agreement that
would reflect a completely legal transac-
tion, that is, payment for the fair market
value of the physicians’ services. Instead
he found himself indicted as a coconspira-
tor in a scheme to “solicit, receive, offer
and pay monetary bribes and other remu-
neration in return for the referral of
Medicare and Medicaid eligible patients
for outpatient and inpatient hospital ser-
vices.” The indictment went on to charge
that he had helped prepare “contracts,
legal analysis, and other documents
designed to fraudulently conceal the mon-
etary bribes and other remuneration” that
were being paid to the defendant physi-
cians “for the purpose of obtaining the
referral of patients and to aid the cocon-
spirators in avoiding regulatory scrutiny.”
Finally, the government claimed that
Thompson had created “sham consulting
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agreements” and had caused communica-
tions concerning the defendants to “be
made through attorneys in order to con-
ceal information under an ostensible claim
of attorney/client privilege.” Facing up to
ten years in prison, Thompson eventually
succeeded in having the indictment dis-
missed but only after spending vears
protesting his innocence to the federal
government.

While Thompson’s troubles arose from
his representation of a health care
provider, the lessons to be learned from his
experience offer guidance to transactional
attorneys in other fields.

In this day and age of highly regulated
industries, in-house compliance officers*
and outside counsel must be conversant
with the many regulations governing their
field. In advising their clients, it is impor-
tant to create a bright line of advice to
dispel any confusion over the role of the
lawyer. Discussions with the client should
be documented carefully. The respective
responsibilities of the attorney and client
should be spelled out in writing, including
the duty to monitor compliance. Finally,
the advising attorney must be prepared to
tell his client that what is proposed is
either illegal or potentially illegal and that
such a course of conduct should not be fol-
lowed. Simply drafting transactional doc-
uments, leaving open the question of
respective duties and follow-up, can cause
confusion and misperception on the part
of others, including the government.

RECOMMENDED ETHICAL STEPS

To the extent possible, know your
client. If your client is an organization,
become familiar with those who set policy.
If and when the client proposes an activity
you either know or suspect will be illegal,
you should not counsel the client to
engage in such conduct but you “may dis-
cuss the legal consequences of any pro-
posed course of conduct with a client and
may counsel or assist a client to make a
good faith effort to determine the validity,
scope, meaning or application of the law.”
If the client, against your advice, engages
in illegal activity, advise the client in writ-
ing to cease illegal activity. Do not partic-
ipate in meetings or conferences if the
client refuses your advice. Make sure that
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your actions do not appear to be in fur-
therance of a scheme or a conspiracy (do
not knowingly assist the client in fraudu-
lent conduct in violation of 1.2(c),
MRPC). Be aware that at least in some
instances, the government has taken the
position that if the attorney has advised
his client to communicate primarily with
counsel, apparently to keep as many com-
munications privileged as possible, and if
the client engages in a pattern of wrong-
doing, the government will argue that
such advice constitutes an “overt act” in
furtherance of a scheme of wrongdoing.
Keep in mind that 1.6(b){(3), MRPC,
permits a Minnesota lawyer to disclose
confidences and secrets to reveal the
“intention of a client to commit a crime
and the information necessary to prevent
a crime,” while 1.6{(b)(4) also permits
Minnesota lawyers to reveal confidences
and secrets necessary to “rectify the conse-
quences of a client’s criminal or fraudulent
act in the furtherance of which the
lawyer’s services were used.” However,
remember that a lawyer is not permitted to
disclose a client’s criminal or fraudulent
act committed prior to the client’s reten-
tion of the lawyer’s services. In some
instances, the government may argue that
the attorney has improperly kept informa-
tion confidential and privileged that con-
ceals wrongdoing. If the wrongdoing was
committed prior to the client’s retention
of the lawyer’s services, the lawvyer is ethi-
cally bound not to reveal such information
without client consent, which is unlikely.
If the client persists in pursuing a course of
action that the lawyer reasonably believes
is criminal or fraudulent while using the
lawyer’s services, the lawyer must withdraw
from the representation of the client.” On
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Lose CONTROL and

vou may lose evidence.
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the other hand, a lawyer may withdraw
(with permission of the tribunal under
1.16(c)) if the client has “used the lawyer’s
services to perpetuate a crime or fraud”
and the lawyer learns this after the fact.®
In sum, if the client insists on pursuing
an illegal course of conduct, the lawyer
must withdraw if his services are being
used to aid in this course of conduct and

the attorney may reveal the intention of Egal teams often require assistance in Assistance in drafting interrogatories.

_th"-? Eliﬂl‘llt to commit a crime and thﬂ_ pre-search warrant preparations and What devices should be requested
information o e e prerx-’em RN post-seizure handling of the computer equipment, IN @ subpoena.

On the other hand, if the client has used e ot + s { o Covertsai ]

the lawyer’s services in the past to perpetu- ime |5p e essence with respect to recovery o OVe sel|zure pmlce Ures. | |
ate a crime or fraud but ceases to continue electronic data. Preservation of evidence on various media.
in that course of conduct, the attorney On-site seizure of evidence, whether
may withdraw (with court permission), but weekends and nights.

is not required to, and may reveal confi-
dences and secrets if doing so is “necessary
to rectify the consequences of the client’s

criminal or fraudulent act.” Finally, if the Sun TZUL Electronic Sun Tzu Security, Ltd.
lawyer represents an organization and Sacurit. Led V: 414.289.0966
nLd | Search &

becomes aware that an officer or employee M - F- 414.289.0967
Seizure

may ble v!mlatmga legaal ﬂbllgﬂtlﬂl:‘l to the 1 e o
organization or violating the law in a from Sun Tzu. W ww suntzu net
manner that may be imputed to the orga- . |
nization, he must follow the steps outlined

in 1.13(b), MRPC,’ before resigning or
revealing the criminal or fraudulent viola- CORPORATE BONIDDING

tion under 1.13(c).

WHEN THE LAWYER STAYS
lawyer represents an organization, and is
to her client. While 1.13(e), MRPC,
allows an attorney to represent both oftfi-
cers and employees of a company, the
lawyer must keep in mind that this joint
joint representation may be continued in

As one commentator has noted, “a
company seldom faces greater pressure
than during the 48 hours after it learns
that it is a potential target of a fast-moving
investigation by a government enforce-
responding to a grand jury subpoena or
search warrant, she must be aware of her
representation is limited by 1.7, MRPC,
coverning conflicts of interest. If a conflict s u RETY B o N D s
most cases, but the best practice is to get
written consent (where proper) from both

ment agency or prosecutor.”’® When the

ethical obligations as well as her obligation ’
arises after representation has commenced,

the employee and the company after dis-

cussion of the advantages and risks )

involved in a joint representation. When

thgl‘e is adversity of interest such that a | J

disinterested lawyer would conclude that FOR OVER 30 YEARS

the client should not agree to representa-

tion under the circumstances, the employ- In St. Paul call (651) 224-3335, or Minneapolis (612) 339-5522
ee should be advised that he may wish to 24 Hour Fax: (612) 349-3657

obtain independent counsel, that the
lawvyer for the organization cannot provide
representation for that individual, and that
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“discussion between the lawyer for the
organization and the individual may not be
privileged.” The corporation may provide
funds for the separate legal representation
if the client consents after consultation
and “the arrangement ensures the lawyer's
professional independence.” Also,
although 3.4(f), MRPC, allows the compa-
ny's lawyer to ask employees to refuse to
talk voluntarily with government investi-
gators, this may be done only if the
employees’ interests will not be adversely
affected by refraining from giving such
information. For those employees with
personal liability, the attorney should be
careful as to whose interests she is protect-
ing, if she attempts to prevent the employ-
ee from talking to the government.

Lastly, once a subpoena or a search war-
rant has been served, 1.2{c), MRPC, pro-
hibits a lawyer from counseling a client to
engage in conduct that the lawyer knows to
be criminal, and that would include the
destruction of records that are clearly subject
to legal process. Related to this prohibition
is 3.4{a), MRPC, which specifically prohibits
a lawyer from obstructing access to evidence
or destroying such evidence or advising oth-
ers to do so. This obligation exists prior to
the issuance of a subpoena or even the com-
mencement of a formal proceeding. Again,
it is best for attorneys to err on the side of
caution by not being a party to the destruc-
tion of possibly relevant documents.

CONCLUSION

Most attorneys will practice their entire
professional lives without being faced with
a situation that combines ethical dilem-
mas and criminal liability. As more indus-
tries become highly regulated, and as more
attorneys advise providers in those indus-
tries, whether as in-house compliance offi-
cers or as outside counsel, the potential for
such ethical and legal exposure increases.
Both litigators and transacticnal attorneys
should be aware that in some instances, it
is necessary to plan for the worst and prac-
tice defensively, thus not only meeting
their ethical obligations, but also protect-
ing themselves from investigation and pos-
sible prosecution. [
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