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Advertising:

The Song That Never Ends

“This is the song that never ends,

It just goes on and on my friend.

Some people started singing it, not
knowing what it was,

And they’ll continue singing it forever just

)

because ...

erhaps the topic in the field of pro-

fessional responsibility that best

fits the (in)amous lyrics above is

lawyer advertising—it’s an issue
that never seems to go away! Just when it
seemns that regulations have stabilized and
commentary ceased, some state revises its
rules, most often to more strictly regulate
lawyer advertising and solicitation. Then
the national debate begins anew. “It just
goes on and on my friend.”

National Trends

From the late 1970s through the
mid-1990s, the United States Supreme
Court every few years accepted lawyer
advertising cases under the commercial
speech doctrine. Most often, it did so to
find some state’s restriction on advertis-
ing to be in violation of the 1st Amend-
ment. It has now been over a decade
since the Court’s last major lawyer
advertising pronouncement.

The urge to regulate lawyer advertis-
ing remains powerful in many jurisdic-
tions. Thus, in between the Supreme
Court’s occasional forays into this area,
or as now, some states seek to amend
their rules to increase advertising regu-
lation to the extent legally possible.
Worsening eco-
nomic conditions
may spawn more
intense competi-
tion for clients,
and thus adver-
tisements that
test the limits not
only of good taste

MARTIN COLE
is director of the

Office of Lawyers Pro-
fessional Responsibili-
ty. An alumnus of the
University of Minneso-
ta and of the Universi-

ty of Minnesota Law
School, he has served
the lawyer disciplinary

system for 21 years.

but truthfulness
begin to appeatr.

In 2007, New
York and Nevada
adopted substan-
tially modified
rules for lawyer
advertising in their
states. Missouri did
so two years earli-
er. New York’s

new rules, not sur-

prisingly, and specifically the various dis-
claimers that these rules require, received
the most media attention since a large
percentage of major law firms and media
sources have a presence in New York.

Missouri and Nevada created new
requirements for screening and approv-
ing advertisements by disciplinary coun-
sel staff. States vary as to this type of
approach, as some require all ads be so
approved while others make filing an
optional “safe harbor” upon approval.
States that undertake to review adver-
tisements before publication usually dis-
cover it to be a major task.

Why does this trend to restrict lawyer
advertising and solicitation continue on
and on? Perhaps it’s as simple as the fact
that rules do exist and “regulators need to
regulate,” but 1 suspect it also reflects an
honest distaste by many lawyers and
courts for the content of certain advertise-
ments, especially television ads contain-
ing questionable dramatic presentations.
[ronically, “good taste” is not one of the
bases for rejecting an ad even in the states
requiring approval; rather, the reviewer or
adjudicator must find false or misleading
content. This does, therefore, often lead
to an expanding list of the types of con-
tent that by rule are deemed to be mis-
leading, such as the use of actors, dramat-
ic recreations, or testimonials. Others
have attempted to limit “self-laudatory”
designations such as “Super Lawyer.”

Minnesota's Approach

Minnesota last amended the Rules of
Professional Conduct in October 2005.
There were several changes to Rules 7.1-
1.5 concerning advertisement and solici-
tation. If anything, Minnesota seems to
be bucking the national trend, as the
revisions appear to have loosened some
of the restrictions on lawyer advertising
that existed previously.

For example, several types of commu-
nications that previously were expressly
considered to be misleading under Rule
7.1, MRPC, now are discussed only in the
comment to the rule as possible examples
of misleading statements. Statements that
are likely to create an unjustified expecta-
tion about the results a lawyer can obtain
or that make an unsubstantiated compari-
son of a lawyer’s services with those of
other lawyers were expressly prohibited
before 2005. Now, as to comparisons, the
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comment indicates that such a compari-
son would be misleading if “presented
with such specificity as would lead a rea-
sonable person to conclude that the com-
parison can be substantiated.” Assumning
not all comparisons would be of this level,
it appears thar some comparisons may
now be permitted.

Minnesota also amended Rule 7.3 to
allow direct contact with prospective
clients with whom the lawyer has a
“close personal” relationship. Previously,
in-person or telephone solicitation was
permitted only as to family members or
individuals with whom the lawyer had a
prior professional relationship (essential-
ly former clients); contact with such
individuals remains permitted. The
reach of the “close personal” exception
has not yet been fleshed out, but it
appears to enlarge the group of persons a
lawyer may contact directly.

There is not any general movement
afoot to increase advertising regulation in
Minnesota. For example, neither the
Director’s Office nor the Lawyers Board
has ever expressed interest in screening
advertisements. The use of terms such as
“Super Lawyer” remains permitted as
long as the designation was granted by
some valid entity that is identified. This
should not be read to imply that Min-
nesota has completely abandoned all reg-
ulation of false or misleading advertise-
ments. For example, the Lawyers Board’s
recently reconstituted opinion committee
is considering several possible subjects for
issuing opinions, including some advertis-
ing topics such as whether the use of “&
Associates” in the law firm name of a
solo practitioner is per se misleading.
Several other states have so opined.

Advisory Opinions

That most lawyers want to comply
with the advertising rules is reflected in
the fact that advertising remains one of
the most common areas for requests for
an advisory opinion from the Director’s
Office while a minimal source of com-
plaints.* Consistent with policy identi-
fied above, the attorneys answering advi-
sory opinion inquiries will not review or
approve specific copy for advertisements
or solicitation letters, as they do not
know whether assertions made about the
lawyer or law firm are in fact true.” Nor
will they tell you whether your competi-
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Professional Responsibility

tot’s advertisements comply with the
Rules of Professional Conduct. They will
nevertheless try to assist lawyers general-
ly with questions about advertising and
solicitation to help ensure compliance.

Common questions for advisory opin-
ion requests about advertising include:
whether the words “Advertising Material”
must accompany a particular proposed
solicitation letter; whether a particular
proposed trade name for a law firm is
allowed; are there any limitations on the
use of dramatic presentations, the use of
actors, or testimonials; what are the cur-
rent restrictions on calling yourself a spe-
cialist; can comparative or superlative
adjectives (better, best) ever be used; is it
misleading for an attorney to maintain her
maiden name as a lawyer if she is taking
her husband’s name for other purposes. By
the way, the answer to that last question is
that she need not change her professional
name, as long as only one name is used for
all purposes in practicing law and there is
no attempt to mislead or defraud.

Conclusion

It has been said on several occasions
that the lack of advertisements of ques-
tionable taste or truthfulness in Minneso-
ta is what allows us to continue to main-
tain a less restrictive approach to lawyer
advertising enforcement than many other
states. It is impossible to speculate
whether that approach would or could
continue should the tone of advertising
substantially change. For now, while
nationally the urge to regulate advertising
seems to never end, here in Minnesota
we're just humming quietly.

Notes

! This version of the lyrics is from
Wikipedia. There may be some
slight variations found elsewhere.
There is at least one website that
claims to have the “complete” lyrics
to the song, which I visited on a
whim, then thought better of it.

? Florida Bar v. Went For It, Inc., 515
U.S. 618, 115 S.Cr. 2371 (1995).

* New Jersey has most notably
attempted to prevent the use of this
unofficial designation or participa-
tion in the process of nominating
or voting for the designees. That
opinion remains under review.

*Questions about conflicts of interest
overwhelmingly are the most com-
mon area for inquiry.

* In fact, the Lawyers Board has
authorized the Director’s Office to
decline to issue an opinion con-
cerning lawyer advertising whenev-
er it is deemed appropriate.
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MSBA Gives You Access to

Superior Benefits, Quality Service

As amember of MSBA, vou have an all-access pass to a benefit program thats been
designed especially for you. With this prograim, you can take advantage of superior
benefils and quality service vou're unlikely to find anvwhere else.

Superior Benefits

For the past two decades, MSBA has
continuously evaluated members’ needs to
select superior benefits that can help you
meet your personal and business insurance
objectives. Your MSBA membership gives
you access to highly rated insurers and

special group pricing. Your options include:

¢ Annual Renewable Group Term
Life Insurance

¢ 10-Year or 20-Year Group Level
Term Life Insurance

¢ Senior Life Insurance
¢ Disability Income Plan
¢ Health Care Coverage
¢ Dental Insurance

¢ Business Owners Package and
Workers Compensation

¢ Auto/Home Insurance Program

¢ Employment Practices
Liability Insurance

Quality Service
In addition to superior benefits, MSBA
thinks you deserve special treatment.
That's why we've selected a firm with
over 55 years experience to roll out the
“red carpet” for you, delivering quality,
hassle-free customer service. You can
expect to receive:
¢ One-stop access to a wide range
of products.
¢ Telephone support from
customer service representatives
who've been specially trained
to serve MSBA members.
¢ A comprehensive MSBA benefits
Web site with insurance plan
information, contacts, enrollment
forms, FAQs, and more!
¢ Easy enrollment that gives you
quicker access to benefits.

Superior benefits, Quality service,
Membership has its privileges.

Access your benefits today!
Call 1-800-501-5776 or 612-872-5221

www.msbainsure.com
for more information including costs, exclusions, limitations and terms of coverage.
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« Complementary CLE Training
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Minnetonka, MN 55305
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