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August 16, 2022
APPELLATE COURTS

STATE OF MINNESOTA

ADM10-8005

In re the Minnesota Rules of Professional Conduct

JOINT SUBMISSION OF PROPOSED COMMENTS FOR AMENDED
RULES 7.1 - 7.3 OF THE MINNESOTA RULES OF PROFESSIONAL
CONDUCT

TO: THE HONORABLE JUSTICES OF THE SUPREME COURT OF THE STATE
OF MINNESOTA:

1. On May 13, 2022, this Court issued its order amending Rules 7.1 through 7.5
of the Minnesota Rules of Professional Conduct.

2. In its Order, the Court granted leave to the Petitioners to file proposed
comments to Rules 7.1 — 7.3 of the Rules of Professional Conduct to adapt the comments
to the newly adopted Rules.

3. Attached hereto are proposed comments to Rules 7.1 — 7.3 for consideration
by the Court. The comments are identical to the comments to the American Bar
Association Model Rules of Professional Conduct Rules 7.1 — 7.3, except comment 11 to
Rule 7.2(c). Inits Order the Court adopted language in Rule 7.2(c) which does not conform
to the language of the ABA Model Rule.

4. Comment 11 to Rule 7.2(c) as set forth in this submission adapts the
comment to the language of Rule 7.2(c) adopted by the Court. It restates the requirements
of the Rule and notes that the Rule provides information to prospective clients about the
lawyer’s asserted certification as a specialist. The comment notes that if the lawyer is not

certified by an entity accredited by the Minnesota Board of Legal Certification, the lawyer



must so state and must provide information that allows the prospective client to determine
the nature of the certifying entity and the qualifications for certification by that entity.

5. The MSBA’s Standing Committee on Professional Regulation has consulted
with the LPRB’s Rules Committee to coordinate a joint submission to the Court as
requested. The LPRB met on July 22, 2022, and the MSBA Council met on August 12,
2022, to approve the work of the LPRB’s Rules Committee and the MSBA’s Standing
Committee on Professional Regulation. The MSBA, LPRB and OLPR have approved the
proposed comments herein.

6. For the foregoing reasons, the Petitioners jointly ask the Court to
acknowledge the proposed comments attached hereto and to include them in the published

text of Rules 7.1 to 7.3 of the Minnesota Rules of Professional Conduct.
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INFORMATION ABOUT LEGAL SERVICES

RULE 7.1: COMMUNICATIONS CONCERNING A LAWYER’S SERVICES

A lawyer shall not make a false or misleading communication about the lawyer or the
lawyer’s services. A communication is false or misleading if it contains a material
misrepresentation of fact or law, or omits a fact necessary to make the statement
considered as a whole not materially misleading.

Comment

[1] This rule governs all communications about a lawyet’s services, including
advertising. Whatever means are used to make known a lawyer’s services, statements
about them must be truthful.

[2] Misleading truthful statements are prohibited by this rule. A truthful statement is
misleading if it omits a fact necessary to make the lawyer’s communication considered
as a whole not materially misleading. A truthful statement is misleading if a substantial
likelihood exists that it will lead a reasonable person to formulate a specific conclusion
about the lawyer or the lawyer’s services for which there is no reasonable factual
foundation. A truthful statement is also misleading if presented in a way that creates a
substantial likelihood that a reasonable person would believe the lawyer’s
communication requires that person to take further action when, in fact, no action is
required.

[3] A communication that truthfully reports a lawyer’s achievements on behalf of
clients or former clients may be misleading if presented so as to lead a reasonable
person to form an unjustified expectation that the same results could be obtained for
other clients in similar matters without reference to the specific factual and legal
circumstances of each client’s case. Similarly, an unsubstantiated claim about a
lawyer’s or law firm'’s services or fees, or an unsubstantiated comparison of the lawyer’s
or law firm’s services or fees with those of other lawyers or law firms, may be
misleading if presented with such specificity as would lead a reasonable person to
conclude that the comparison or claim can be substantiated. The inclusion of an
appropriate disclaimer or qualifying language may preclude a finding that a statement
is likely to create unjustified expectations or otherwise mislead the public.

[4] It is professional misconduct for a lawyer to engage in conduct involving
dishonesty, fraud, deceit, or misrepresentation. Rule 8.4(c). See also Rule 8.4(e) for the
prohibition against stating or implying an ability to influence improperly a government
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agency or official or to achieve results by means that violate the Rules of Professional
Conduct or other law.

[5] Firm names, letterhead and professional designations are communications
concerning a lawyer’s services. A firm may be designated by the names of all or some
of its current members, by the names of deceased members where there has been a
succession in the firm’s identity or by a trade name if it is not false or misleading. A
lawyer or law firm also may be designated by a distinctive website address, social
media username or comparable professional designation that is not misleading. A law
firm name or designation is misleading if it implies a connection with a government
agency, with a deceased lawyer who was not a former member of the firm, with a
lawyer not associated with the firm or a predecessor firm, with a nonlawyer or with a
public or charitable legal services organization. If a firm uses a trade name that
includes a geographical name such as “Springfield Legal Clinic,” an express statement
explaining that it is not a public legal aid organization may be required to avoid a
misleading implication.

[6] A law firm with offices in more than one jurisdiction may use the same name or
other professional designation in each jurisdiction.

[7] Lawyers may not imply or hold themselves out as practicing together in one firm
when they are not a firm, as defined in Rule 1.0(c), because to do so would be false and
misleading.

[8] Itis misleading to use the name of a lawyer holding a public office in the name of a
law firm, or in communications on the law firm’s behalf, during any substantial period
in which the lawyer is not actively and regularly practicing with the firm.

RULE 7.2: ADVERTISING.

a) A lawyer may communicate information regarding the lawyer’s services
through any media.

(b) A lawyer shall not compensate, give or promise anything of value to a person
for recommending the lawyer’s services except that a lawyer may:

(1) pay the reasonable costs of advertisements or communications
permitted by this Rule;

(2) pay the usual charges of a legal service plan or a not-for-profit or
qualified lawyer referral service;



(3) pay for a law practice in accordance with Rule 1.17;

(4) refer clients to another lawyer or a nonlawyer professional pursuant to
an agreement not otherwise prohibited under these Rules that provides for the
other person to refer clients or customers to the lawyer, if:

(i) the reciprocal referral agreement is not exclusive; and

(ii) the client is informed of the existence and nature of the
agreement; and

(5) give nominal gifts as an expression of appreciation that are neither
intended nor reasonably expected to be a form of compensation for
recommending a lawyer’s services.

(c) A lawver shall not state or imply that a lawver is a specialist or certified as a

specialist in a particular field of law except as follows:

(1) the communication shall clearly identify the name of the certifying
organization, if any, in the communication; and

(2) if the attorney is not certified as a specialist or if the certifying

organization is not accredited by the Minnesota Board of Legal Certification, the

communication shall clearly state that the attorney is not certified by any
organization accredited by the Board in the same paragraph as the
representation.

(d) Any communication made under this Rule must include the name and
contact information of at least one lawyer or law firm responsible for its content.

Comment

[1] This Rule permits public dissemination of information concerning a lawyer’s or law
firm’s name, address, email address, website, and telephone number; the kinds of
services the lawyer will undertake; the basis on which the lawyer’s fees are determined,
including prices for specific services and payment and credit arrangements; a lawyer’s
foreign language ability; names of references and, with their consent, names of clients
regularly represented; and other information that might invite the attention of those
seeking legal assistance.



Paying Others to Recommend a Lawyer

[2] Except as permitted under paragraphs (b)(1)-(b)(5), lawyers are not permitted to
pay others for recommending the lawyer’s services. A communication contains a
recommendation if it endorses or vouches for a lawyer’s credentials, abilities,
competence, character, or other professional qualities. Directory listings and group
advertisements that list lawyers by practice area, without more, do not constitute
impermissible “recommendations.”

[3] Paragraph (b)(1) allows a lawyer to pay for advertising and communications
permitted by this Rule, including the costs of print directory listings, on-line directory
listings, newspaper ads, television and radio airtime, domain-name registrations,
sponsorship fees, Internet-based advertisements, and group advertising. A lawyer may
compensate employees, agents and vendors who are engaged to provide marketing or
client development services, such as publicists, public-relations personnel,
business-development staff, television and radio station employees or spokespersons
and website designers.

[4] Paragraph (b)(5) permits lawyers to give nominal gifts as an expression of
appreciation to a person for recommending the lawyer’s services or referring a
prospective client. The gift may not be more than a token item as might be given for
holidays, or other ordinary social hospitality. A gift is prohibited if offered or given in
consideration of any promise, agreement or understanding that such a gift would be
forthcoming or that referrals would be made or encouraged in the future.

[5] A lawyer may pay others for generating client leads, such as Internet-based client
leads, as long as the lead generator does not recommend the lawyer, any payment to the
lead generator is consistent with Rules 1.5(e) (division of fees) and 5.4 (professional
independence of the lawyer), and the lead generator’s communications are consistent
with Rule 7.1 (communications concerning a lawyer’s services). To comply with

Rule 7.1, a lawyer must not pay a lead generator that states, implies, or creates a
reasonable impression that it is recommending the lawyer, is making the referral
without payment from the lawyer, or has analyzed a person’s legal problems when
determining which lawyer should receive the referral. See Comment [2] (definition of
“recommendation”). See also Rule 5.3 (duties of lawyers and law firms with respect to
the conduct of nonlawyers); Rule 8.4(a) (duty to avoid violating the Rules through the
acts of another).

[6] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or
qualified lawyer referral service. A legal service plan is a prepaid or group legal service
plan or a similar delivery system that assists people who seek to secure legal



representation. A lawyer referral service, on the other hand, is any organization that
holds itself out to the public as a lawyer referral service. Qualified referral services are
consumer-oriented organizations that provide unbiased referrals to lawyers with
appropriate experience in the subject matter of the representation and afford other
client protections, such as complaint procedures or malpractice insurance requirements.
Consequently, this Rule only permits a lawyer to pay the usual charges of a not-for-
profit or qualified lawyer referral service. A qualified lawyer referral service is one that
is approved by an appropriate regulatory authority as affording adequate protections
for the public. See, e.g., the American Bar Association's Model Supreme Court Rules
Governing Lawyer Referral Services and Model Lawyer Referral and Information
Service Quality Assurance Act.

[7] A lawyer who accepts assignments or referrals from a legal service plan or referrals
from a lawyer referral service must act reasonably to assure that the activities of the
plan or service are compatible with the lawyer’s professional obligations. Legal service
plans and lawyer referral services may communicate with the public, but such
communication must be in conformity with these Rules. Thus, advertising must not be
false or misleading, as would be the case if the communications of a group advertising
program or a group legal services plan would mislead the public to think that it was a
lawyer referral service sponsored by a state agency or bar association.

[8] A lawyer also may agree to refer clients to another lawyer or a nonlawyer
professional, in return for the undertaking of that person to refer clients or customers to
the lawyer. Such reciprocal referral arrangements must not interfere with the lawyer’s
professional judgment as to making referrals or as to providing substantive legal
services. See Rules 2.1 and 5.4(c). Except as provided in Rule 1.5(e), a lawyer who
receives referrals from a lawyer or nonlawyer professional must not pay anything solely
for the referral, but the lawyer does not violate paragraph (b) of this Rule by agreeing to
refer clients to the other lawyer or nonlawyer professional, so long as the reciprocal
referral agreement is not exclusive and the client is informed of the referral agreement.
Contlicts of interest created by such arrangements are governed by Rule 1.7. Reciprocal
referral agreements should not be of indefinite duration and should be reviewed
periodically to determine whether they comply with these Rules. This Rule does not
restrict referrals or divisions of revenues or net income among lawyers within firms
comprised of multiple entities.

Communications about Fields of Practice

[9] Paragraph (c) of this Rule permits a lawyer to communicate that the lawyer does or
does not practice in particular areas of law. A lawyer is generally permitted to state that
the lawyer “concentrates in” or is a “specialist,” practices a “specialty,” or “specializes



in” particular fields based on the lawyer’s experience, specialized training or education,
but such communications are subject to the “false and misleading” standard applied in
Rule 7.1 to communications concerning a lawyer’s services.

[10] The Patent and Trademark Office has a long-established policy of designating
lawyers practicing before the Office. The designation of Admiralty practice also has a
long historical tradition associated with maritime commerce and the federal courts. A
lawyer’s communications about these practice areas are not prohibited by this Rule.

[11] Paragraph (c) requires a lawyer who states or implies that the lawyer is a specialist
in a field of law to identify, in the same communication, the organization that

designated the lawyer as a specialist or to affirmatively state that the lawyer is not

certified as a specialist or that the organization that certified the lawyer as a specialist is
not accredited by the Minnesota Board of Legal Certification. The purpose of the

disclosure is to permit a prospective client to ascertain the standards for experience,
knowledge and proficiency imposed by the certifying organization and to obtain useful
information about the organization granting certification.

Required Contact Information

[12] This Rule requires that any communication about a lawyer or law firm'’s services
include the name of, and contact information for, the lawyer or law firm. Contact
information includes a website address, a telephone number, an email address or a
physical office location.

RULE 7.3: SOLICITATION OF CLIENTS.

(a) “Solicitation” or “solicit” denotes a communication initiated by or on behalf
of a lawyer or law firm that is directed to a specific person the lawyer knows or
reasonably should know needs legal services in a particular matter and that offers to
provide, or reasonably can be understood as offering to provide, legal services for that
matter.

(b) A lawyer shall not solicit professional employment by live person-to-person
contact when a significant motive for the lawyer’s doing so is the lawyer’s or law firm’s
pecuniary gain, unless the contact is with a:

(1) lawyer;

(2) person who has a family, close personal, or prior business or
professional relationship with the lawyer or law firm; or



(3) person who routinely uses for business purposes the type of legal
services offered by the lawyer.

(c) A lawyer shall not solicit professional employment even when not otherwise
prohibited by paragraph (b), if:

(1) the target of the solicitation has made known to the lawyer a desire not
to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or harassment.

(d) This Rule does not prohibit communications authorized by law or ordered by
a court or other tribunal.

(e) Notwithstanding the prohibitions in this Rule, a lawyer may participate with
a prepaid or group legal service plan operated by an organization not owned or
directed by the lawyer that uses live person-to-person contact to enroll members or sell
subscriptions for the plan from persons who are not known to need legal services in a
particular matter covered by the plan.

Comment

[1] Paragraph (b) prohibits a lawyer from soliciting professional employment by live
person-to-person contact when a significant motive for the lawyer’s doing so is the
lawyer’s or the law firm’s pecuniary gain. A lawyer’s communication is not a
solicitation if it is directed to the general public, such as through a billboard, an Internet
banner advertisement, a website or a television commercial, or if it is in response to a
request for information or is automatically generated in response to electronic searches.

[2] “Live person-to-person contact” means in-person, face-to-face, live telephone and
other real-time visual or auditory person-to-person communications where the person
is subject to a direct personal encounter without time for reflection. Such
person-to-person contact does not include chat rooms, text messages or other written
communications that recipients may easily disregard. A potential for overreaching
exists when a lawyer, seeking pecuniary gain, solicits a person known to be in need of
legal services. This form of contact subjects a person to the private importuning of the
trained advocate in a direct interpersonal encounter. The person, who may already feel
overwhelmed by the circumstances giving rise to the need for legal services, may find it
difficult to fully evaluate all available alternatives with reasoned judgment and
appropriate self-interest in the face of the lawyer’s presence and insistence upon an
immediate response. The situation is fraught with the possibility of undue influence,
intimidation, and overreaching.



[3] The potential for overreaching inherent in live person-to-person contact justifies its
prohibition, since lawyers have alternative means of conveying necessary information.
In particular, communications can be mailed or transmitted by email or other electronic
means that do not violate other laws. These forms of communications make it possible
for the public to be informed about the need for legal services, and about the
qualifications of available lawyers and law firms, without subjecting the public to live
person-to-person persuasion that may overwhelm a person’s judgment.

[4] The contents of live person-to-person contact can be disputed and may not be
subject to third-party scrutiny. Consequently, they are much more likely to approach
(and occasionally cross) the dividing line between accurate representations and those
that are false and misleading.

[5] There is far less likelihood that a lawyer would engage in overreaching against a
former client, or a person with whom the lawyer has a close personal, family, business
or professional relationship, or in situations in which the lawyer is motivated by
considerations other than the lawyer’s pecuniary gain. Nor is there a serious potential
for overreaching when the person contacted is a lawyer or is known to routinely use the
type of legal services involved for business purposes. Examples include persons who
routinely hire outside counsel to represent the entity; entrepreneurs who regularly
engage business, employment law or intellectual property lawyers; small business
proprietors who routinely hire lawyers for lease or contract issues; and other people
who routinely retain lawyers for business transactions or formations. Paragraph (b) is
not intended to prohibit a lawyer from participating in constitutionally protected
activities of public or charitable legal-service organizations or bona fide political, social,
civic, fraternal, employee or trade organizations whose purposes include providing or
recommending legal services to their members or beneficiaries.

[6] A solicitation that contains false or misleading information within the meaning of
Rule 7.1, that involves coercion, duress or harassment within the meaning of

Rule 7.3(c)(2), or that involves contact with someone who has made known to the
lawyer a desire not to be solicited by the lawyer within the meaning of Rule 7.3(c)(1) is
prohibited. Live, person-to-person contact of individuals who may be especially
vulnerable to coercion or duress is ordinarily not appropriate, for example, the elderly,
those whose first language is not English, or the disabled.

[7] This Rule does not prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a group or prepaid legal
plan for their members, insureds, beneficiaries or other third parties for the purpose of
informing such entities of the availability of and details concerning the plan or
arrangement which the lawyer or lawyer’s firm is willing to offer. This form of



communication is not directed to people who are seeking legal services for themselves.
Rather, it is usually addressed to an individual acting in a fiduciary capacity seeking a
supplier of legal services for others who may, if they choose, become prospective clients
of the lawyer. Under these circumstances, the activity which the lawyer undertakes in
communicating with such representatives and the type of information transmitted to
the individual are functionally similar to and serve the same purpose as advertising
permitted under Rule 7.2.

[8] Communications authorized by law or ordered by a court or tribunal include a
notice to potential members of a class in class action litigation.

[9] Paragraph (e) of this Rule permits a lawyer to participate with an organization
which uses personal contact to enroll members for its group or prepaid legal service
plan, provided that the personal contact is not undertaken by any lawyer who would be
a provider of legal services through the plan. The organization must not be owned by
or directed (whether as manager or otherwise) by any lawyer or law firm that
participates in the plan. For example, paragraph (e) would not permit a lawyer to
create an organization controlled directly or indirectly by the lawyer and use the
organization for the person-to-person solicitation of legal employment of the lawyer
through memberships in the plan or otherwise. The communication permitted by these
organizations must not be directed to a person known to need legal services in a
particular matter, but must be designed to inform potential plan members generally of
another means of affordable legal services. Lawyers who participate in a legal service
plan must reasonably assure that the plan sponsors are in compliance with Rules 7.1, 7.2
and 7.3(c).



