
• PROFESSIONAL RESPONSIBILITY

ABA OPINION 500 

takes on language access in 
the client-lawyer relationship 
BY SUSAN HUMISTON !:!!! susan.humiston@courls.state.mn.us 

SUSAN HUMISTON 
is the director 
of the Office of 

lawyers Professional 
Responsibility and 
Client Security 
Board. Prior to her 
appointment, Susan 

worked in-house at 
a publicly traded 
company, and in 

private practice as a 

litigation attorney. 

M 
innesota's Rules of Professional Con
duct are based on the Model Rules 
of Professional Conduct established 
by the American Bar Association 

Standing Committee on Ethics and Professional 
Responsibility. Each year, the ABA Standing 
Committee publishes formal opinions interpreting 
the Model Rules; these opinions provide guidance 
to practitioners in interpreting the Model Rules 
and, by extension, the Minnesota Rules. In Octo
ber 2021, the ABA issued Formal Opinion 500: 
Language Access in the Client-Lawyer Relationship. 1 

Competence and diligence are critical 
Once representation has commenced, lawyers 

must be prepared to communicate effectively 
with clients who have limited proficiency in the 
lawyer's native language or are not able to hear, 
speak, or read without accommodation. As the 
opinion makes clear, a lawyer's foundational 
duties of competence (Rule 1.1) and communi
cation (Rule 1 .4) do not change simply because 
communication may be more challenging or costly 
due to language barriers or the need for a disabil
ity accommodation. When language barriers or 
non-cognitive disabilities impede effective com
munication, Rules 1.1 and 1 .4 require the lawyer 
to facilitate better communication-specifically, 
to "take steps to engage the services of a qualified 
and impartial interpreter and/ or employ an ap
propriate assistive or language-translation device 
to ensure that the client has sufficient information 
to intelligently participate in decisions relating to 
the representation and that the lawyer is procuring 
adequate information from the client to meet the 
standards of competent practice." 

The duty to communicate with your client 
requires effective communication, no matter their 
primary language or physical abilities-and effec
tiveness includes comprehension. 

When must a lawyer affirmatively 
facilitate communication? 

The mode of communication is ordinarily a 
mutual decision between client and lawyer. Opin
ion 500 makes clear that "[a] lawyer may not... 
passively leave the decision to the client or thrust 
the responsibility to make arrangements for inter-
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pretation or translation entirely upon the client."2 

Rather, "it is the lawyer's affirmative responsibility 
to ensure the client understands the lawyer's com
munications and that the lawyer understands the 
client's communications."3 When there is doubt 
about whether either side understands what is be
ing said, it falls to the lawyer to resolve that doubt 
in favor of facilitating communication through an 
interpreter, translator, or assistive device. 

According to U.S. Census data from 2015, 
more than l 00 languages besides English are 
spoken in Minnesota, and about half a million 
Minnesotans speak languages other than English 
at home.4 Of that half,inillion, slightly less than 
half speak Spanish; tens of thousands more speak 
Hmong, Cushite (a la_nguage family including 
Oromo and Somali), German, Vietnamese, and 
Chinese.5 Also in 2015, the Minnesota State 
Demographic Center reported that 193,400 Min
nesotans lived with a hearing disability.6 

Demonstrating the potential gap, the Minne
sota State Bar Association's online lawyer direc
tory lists 85 members who speak Spanish, 26 who 
speak German, 12 who speak Chinese, three who 
speak Hmong, two who speak Vietnamese, one 
who speaks Somali, and two who communicate 
through American Sign Language (ASL).7 While 
this is undoubtedly an undercount-not all MSBA 
members list their language skills, and there are 
of course other attorneys within the state who are 
not MSBA members who have proficient language 
skills-the data suggest an imbalance between 
demand and supply for legal services in languages 
other than English. The Minnesota courts publish 
forms in several languages-including Spanish, 
Hmong, Somali, and Karen-but the forms must 
be completed in English. Many Minnesotans may 
need help communicating their legal needs across 
a language or disability barrier, and the English
speaking lawyers who serve them may be ethically 
(as well as legally) required to provide that help. 

Who is qualified to facilitate communication? 
Opinion 500 uses "interpreter" for spoken 

language and "translator" for written language; 
I will refer to both as "communication facilita
tors." Whichever the mode of communication, a 
communication facilitator must be ( 1) qualified to 




