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The Hardiest Perennials

n the October 1971 issue of Bench

& Bar of Minnesota, Richey Reavill,

the first director of the Office of

Lawvyers Professional Responsibility,
wrote in this column, “As of fuly 31,
the new procedures have been in effect
for six months. During that period,
almost 45 percent of the complaints
which crossed our desk involved neg-
lect of clients’ business and the failure
ta keep the client and others entitled
thereto advised as to the status quo.
Neglect and failure to communicate
seem to go hand in hand, probably
because the only response the neglect-
ful Tawyer can make to an inquiry is
that he has done nothing.” In his
October 1972 article entitted “Com-
municate!” Mr Reavill wrate, “Now
that the Court has made it clear that it
will not permit lawyers to neglect their
clients’ legal affairs, { hopefully assume
that we will receive no more valid
complaints of this type of professional
misconduct.” Such optimism! Perhaps
he was just being ironic.

In November 1985, William Wernz,
in his first column as director, after
also quoting another of Mr, Reavill’s
exhortations, described neglect and
noncommunication as a “hardy peren-
nial.” He added that “[flormer directors
Richey Reavill, Paul Sharood, Walt
Bachman and Mike Hoover all
lamented the number of complaints of
artormey neglect and noncommunica-
tion with clients.
In 1984, as in
1971, 40-45 per-
cent of all com-
plaints alleged
such failures.”
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existence for 36
years now, and
while some
things have
changed
immensely, oth-
ers clearly have
not. By a wide
margin, neglect
and noncommu-
nicition remain

the most common source of client
unhappiness and thus of client com-
plaints. A few months ago, in the

March 2007 Bench & Bar “Summary of

Admonitions,” | wrote that, “As in
most years, the majority of admoni-
tions last year involved a lack of diki-
gence andfor communication by the
attorney.” Surely, neglect and noncom-
munication must be considered the
hardiest perennials after so many years
without change.

LEARNING FROM HISTORY

Alfrer all these years, why is this so?
Aren't we supposed to leam from the
lessons of history? By now shouldn't we
recognize procrastination, lack of dili-
gence, neglect (whatever we call it),
when we see 12 Do we know it only
when we see it in others, while failing
to recognize it in ourselves?

The applicable Rules of Professional
Conduct don't seem especially difficult
to understand. Rule 1.3 (Diligence)
says that “A lawver shall act with rea-
sonable diligence and promptness in
representing a client.” Equally shor,
Rule 3.2 (Expediting Litigation) adds
that “A lawyer shall make reasonable
eftorts to expedite litigation consistent
with the interests of the client.”

On the other hand, a “one size fits
all” application of the rules concerning
neglect of a client matter, or lack of dili-
gence, at least as 1o setting some defini-
tive time limit that applies to all situa-
tions, is not always possible. Taking no
action on a personal injury matter for
over six years, such that the applicable
statute of limitations has expired, cer-
tainly constitutes neglect. But so might
tailing to file an emergency request tor a
temporary restraining order within even
one or two days of accepting the repre-
sentation, if that was the action and the
time frame agreed to by the fawyer.
Missing deadlines? Being a tew days late
in answering discovery requests may
indicate some lack of diligence, bur it
would be unlikely to result in either a
motion to compel or sanctions in
tuday'’s lirigation. Failing to file an
appellate brief sach thar the client’s
matter is dismissed, however, may bring
a motion for an awatd of fees and disci-
pline. Missing a scheduled court appear-
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ance without notice is conducr thar can
generate a complaint. If an innocent
thcuxhtduhng, miscue {not really an
excuse, and possibly indicative of a dxr—
ferent office-procedures problem) rruly
caused the failure to appear, however,
the attomey may be given a second
chance by the judge and the discipli-
nary system.

Noncomununication can be just as
tricky to pin down, depending on the
circumstances. Not returning one or
two phone calls, while a poor business
practice, is often forgiven by the client
it an apology is proffered. Routinely
failing to return phone calls or not
replying to correspondence from
clients or opposing counsel eventually
will lead to disciplinary problems.

How does the lawyer know when
and as to what communication is
required? Rule 1.4, Minnesota Rules of
Professional Conduct, requires commu-
nication with a client whenever
informed consent is required, and
states that the lawyer shall reasonably
consult with the client about the
means to accomplish the client’s objec-
tives, keep the client reasonably
informed about the status of their legal
matter and promptly comply with rea-
sonable requests for information. Fur-
ther, consuleation with the client if
there are ethical limitations on the
1awyer’s conduct is required, as 1§ an
abligation to explain a matter to the
extent reasonably necessary to permit
the client to make informed decisions
regarding the representation.

MINIMIZING THE RISK

Since there isn't a clear line of
demarcation announcing when an
attorney'’s conduct goes from “that can
happen” to “that simply shouldn’t hap-
pen,” the easiest and best solution is
not to put yourself so close to the line
that you need to be worried about it
Proper otfice management skills are
attainable even for a busy solo practi-
tioner. An oftice calendar and "rickler
system” for court appearances, meet-
ings and the like are essential, An
assistant who may handle some routine
inquiries or return some phone calls on
the attomey’s behalf is certainly per-
missible and can help eliminate much
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client frustration (that said, systemati-
cally making it impassible for clients o
get beyond support staff or ever talk
directly with the lawyer may violate
the lawyer's duty to communicate).
These topics are of sufficient impor-
tance that law office management
courses are now considered for Contin-
uing Legal Education credit.!

As noted, admonirions issued for
neglect andfor noncommunication
remain common. The annual summary
of admonitions published in this column
rarely provides jemils of these admoni-
tions, however. This past year, attorneys
were admonished for taking almost one
year to complete a QDRO in a marital
dissolution mattet, taking over twa years
to complete a generally uncomplicated
estate macter, and purting research on
an issue concerning the sale of a client’s
motor home “on the back burner” (the
attorney'’s words) for many months.
Attorneys who failed to communicare
with their clients for several months ar a
time, usually despite several calls or let-
ters from the client requesting (eventu-
ally begging) for a response, also
received admonitions. Admonitions are
generally appropriate when the matter is
the lawyer’s first valid complaint and the
ultimate financial harm to the client
was minimal. Frustration is a given.

Believe it or not, the attorneys in
our office would rather see and get to
know you through a helpful advisory
opinion discussion or at a Continuing
Legal Education presentation. They'd
rather not have to deal with you in the
context of a disciplinary investigation.
So, one last exhortation: “Don’t pro-
crastinate and do communicate!” Do
those two things and odds are well
never meet because of a complaint. A
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Who is your Qi?

Capital gains tuxes on the sale of business or investment teal estare can be deferred
with a 1031 exchange. Depend on Paerick and Land America 1031 Exchange Services
as your qualified intermediary.
Security of funds

Backed by wesousces of LandAmerica Financial Geoup,
e, fnctading Commonwealth and Laseyers Tide

Sound documentation
Reviewed in thousands of trassactions nationwide

Superb professionals

Dedicated 1031 exchanpe professionals frcused Paurick Hassican. E

exclusively on 1031 exchanges aund ﬁamgfm' %
. - Vice Prasident

tandAmerica 1031 Exchange Servites
Patrick Harrigan, Vice Presiclent

400 Sibley Street, Suite 153

St Paud, MM 55101

Phone: £51-223-9598

Ernail: pharngan@landsam.com

vy dandam 1631 com

w LandAmerica

1031 Exchange Services
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Surety Bonds
Minnesota Surety and Trust Company
Locally owned and operated by attorneys
for attorneys since 1965.

« Probate « Judicial Court « Cost
« Conservatorship » Guardianship « Trustee

Visit our website at; wwwaninnesotasurety.com

800-322-3502

ELECTRONIC BONDS — SAME DAY SERVICE

Machinery and Equipment Appraisals

All Types of Business Assets ® USPAP Certified
Manufacturing and Production Machinery, Construction Equipment
Trucks and Transportation, Business Equipment, Inventories

Dependable valuation services trom a firm with 22
years of experience. Marital dissolutions, buy-sefl
agreements, estate matters, other needs. Excellent
references and credentials. Statewide service. Calt or
log-on to discuss any needs you have.
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Commercial Resonrces

Phone: 866-963-1445 & www. kiostercommercial.com
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