PROFESSIONAL RESPONSIBILITY

SUMMARY OF ADMONITIONS -

. significant number of cases opened
A by the Office of Lawyers
Professional Responsibility involve
attorney misconduct resulting in private -
discipline (not filed with the Supreme
Court, except on appeal). Private disci-
pline consists of stipulated probations and

admonitions. Admonitions are the least

serious form of discipline and are issued for
misconduct that is “isolated and nonseri- .

ous,” Rule 8(d)(2), Rules on Lawyers
Professional Résponsibility (RLPR). In
1999, 110 lawyer disciplinary files were
closed with the issuance of an admonition
to the lawyer, a number that is consistent
with that of the last several years. Many
admonitions were issued for isolated
instances of neglect or for failure to ade-
quately communicate with the client in a
matter. Other types of misconduct that
resulted in an admonition being issued
include improper advertising, failure to
pay debts, solicitation of clients, and inap-
- propriate communication with represented
parties. Here are summaries of several of
the admonitions issued in 1999.

REFUSAL TO TURN OVER FILE

An attorney represented a woman and
her two children as plaintiffs in a personal
injury action. The defendant, sued by an
additional party, brought a third-party
complaint against the woman, and respon-
dent was appointed by the insurance com-
pany to defend her.

During the representation the client
made a written request to respondent for a
copy of her entire file, offering to pay
copying charges to ensure that she
received all correspondence. Respondent
refused to send a copy of his file, fearing
release of the file would be detrimental to
the interests of the insurance company.
The client requested the file two more
times, but the attorney. continued to refuse
to provide it and finally withdrew from his
representation of her without providing a
copy of the file. -

Since respondent’s primary duty in the
representation was to his client (the
insured), his refusal to provide his client
with a copy of the file and withdrawing as
counsel in this manner violated Rules
1.4{(a), 1.15(b){(4) and 1.16{d), Minnesota
Rules of Professional Conduct {(MRPC).

By EDWARD J. CLEARY
“Admonitions are the
least serious form of

discipline”

DisCLOSING CLIENT CONFIDENCES AND
SECRETS

An attorney represented the mother
and maternal grandmother of an illegiti-
mate child whose paternity had not been
established. The attorney promised to
represent both parties if a paternity action
was initiated against the suspected father.
The paternal grandmother had an amica-
ble relationship with the birth mother and
visited the child often. The paternal
grandmother was referred to the attorney
by a lawyer referral agency and she
inquired about her visitation rights. The
attorney discussed the basic steps of a
paternity action. When the attorney
learned the name of the birth mother
involved, the attorney stated that she
could not represent the paternal grand-
mother due to a conflict of interest.

The attorney later contacted the
maternal grandmother and informed her
that she could not represent her or the
mother in a paternity action and that the
paternal grandmother had met with the
attorney to discuss paternity and grandpar-
ent rights issues. As a result of that disclo-
sure, the paternal grandmother’s relation-
ship with the mother and grandmother of
the child deteriorated and she was no
longer allowed to visit her grandson.

Once the conflict had been established,
counsel should have informed both parties
of her inability to represent them due to a
“contflict of interest.” The attorney’s dis-
closure of the paternal grandmother’s visit

violated Rule 1.6{(a), MRPC.

CONFLICT OF INTEREST

An attorney was initially retained by a
woman to file a bankruptcy. Several
months later, but before the petition was
filed, the woman advised the attorney she
wanted to pursue dissolution of her mat-
riage and would wait to file bankruptcy.
The attorney applied the bankruptcy
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retainer towards the dissolution proceed-
ings and served a petition for dissolution
of marriage on the husband, who lived in
California. While the dissolution was
pending, the attorney agreed to file a joint
bankruptcy petition, without advising the
husband and wife of the implications of
the joint bankruptcy representation while
the dissolution was pending.

Respondent should have recognized
that his continuing representation of the |
wife was directly adverse to the husband. o
After the bankruptcy was concluded, the \
attorney obtained a default dissolution of
marriage, representing only the wife, The
attorney’s joint representation in the
bankruptcy while the dissolution was

pending violated Rules 1.7(b) and 1.16(a),

MRPC.

THREATENING TO FILE AN ETHICS
COMPLAINT

An attorney subleased space from
another attorney. The lessor brought an
action for unpaid rent and lessee served an
answer and counterclaim. One paragraph
of the answer, in bold type, stated the
lessee would “take any and all appropriate
action to inform pertinent authorities that
Plaintiff and his attorney are engaging in
unprofessional conduct.”

The threat had no substantial purpose
other than to improperly pressure the
opposing party in a civil claim.
Threatening to file an ethics complaint
solely to gain an advantage in a civil suit

violated Rules 4.4 and 8.4(d), MRPC.

RESTRICTING THE RIGHT TO PRACTICE Law
 An attorney entered into an employ-
ment agreement with a firm, and after sev-
eral years, the attorney left the firm to set
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attorney then notarized the document.
The attorney’s conduct in improperly
notarizing the affidavit, which had not

~ been prepared when complainant signed

it, and, once completed, had not been
signed in front of him, violated Rules

8.4(c) and (d), MRPC.

{CONDUCT PREJUDICIAL TO THE
ADMINISTRATION QOF JUSTICE
An attorney represented a client in a
litigation matter. The client did not pay
the firm’s fees. The attorney left the law
firm and began his own practice. The
attorney was assigned the claim for unpaid
legal fees against the client. The attorney
filed a conciliation court claim against the
client. The client asked for a copy of the
original retainer agreement and an item-
ized bill. The attorney did not respond.
On the scheduled day, the client
appeared for the conciliation court claim.
The attorney did not appear and did not
advise the client or the court that he
would not be appearing. The court dis-
missed the claim with prejudice. The
attorney’s actions in failing to attend a

PROFESSIONAL RESPONSIBILITY

hearing he had requested and failing to
notify the court or adverse party that he

would be unable to attend violated Rule
8.4(d), MRPC.

IMPROPER HOMESTEAD LIEN

An attorney was retained to represent a
client in a child custody and visitation
matter. The retainer agreement signed by
the client provided “I agree that [the attoz-
ney’s fees| shall be a lien upon any real or
personal property in which I may now or
at any time hereafter have an interest.”
The attorney filed a lien against the
client’s homestead for unpaid fees and col-
lected when the client sold the homestead.

After the client filed an ethics com-
plaint, the attorney changed her retainer
agreement and used a separate document
for the client’s waiver of the homestead
exemption. The attorney’s conduct in
claiming an attorney’s lien against the
homestead proceeds without a waiver of
the homestead exemption separate from
the fee agreement violated Lawyers

Professional Responsibility Board Cpinion
No. 14.

CLIENT TAPE RECORDING

An attorney represented clients in a
claim involving their mortgage holder. The
clients believed they were current in their
mortgage payments, but they were receiving
what they considered to be harassing tele-
phone calls from the mortgage holder, who
claimed the payments were delinquent.

The attorney was retained to write a letter
to the mortgage holder, which he did. The
attorney also advised the clients to tape-record
future phone calls from the mortgage holder.
The attorney’s advice violated Rule 8.4(d),
MRPC, and Lawyer Professional Responsi-
bility Board Opinion No. 18. An attomey
may not tape-tecord conversations to which
the attomey is a party without the other party’s
consent and may not advise another person to
do what the attorney cannot do himself.

These are just a few examples of admo-
nitions issued in 1999. It is important to
keep in mind that a pattern of otherwise
“isolated and non-serious conduct” can lead
to other dispositions, including private pro-
bation, and, in some instances, public disci-
pline. Forewarned is forearmed. []
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STOCKBROKER FRAUD ® EXCESSIVE OR UNSUITABLE TRADING ® PRICE MANIPULATION

If your client is a victim of misconduct in the sale or purchase of securities,
our securities arbitration and litigation practice group can help.

Contact:

MARCIA L. FORD, ESQ.* or HARVEY H. ECKART, ESQ.*

651-227-9990

Suite E-1000, First National Bank Building, 332 Minnesota Street, St. Paul, MN 55101

*Member, Public Investors Arbitration Bar Association
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SAVE TIME - Use PROFEsSsSIONAL FINANCIAL ADVICE

Mark Twombly, J.D., CFP

(612) 347-7806

Advisory services offered through Swenson Anderson Financial Group and
Financial Network Investment Corporation, registered investment advisors.

Helping People ESTABLISH and WORK TOWARDS ACHIEVING Their Financial Goals!
Offering Comprehensive Financial Planning that Includes Advice on Planning for

Retirement, Taxes, Investments, Insurance, and Estates.
Also Offering Employee Benenfits and Retirement Plans,

Internet: www.financialpuzzle.com

Swenson Anderson Financial Group
1221 Nicollet Mall, Suite 400

Investment services offered through FNIC, member SIPC. FNIC is nof
affiliated with SAFG. MN Ins. Lic. No. 20084993

Fmaneial Consultant

MSBA Member Minneapolis, MN 55403
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