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PROFESSIONAL RESPONSIBILITY

SUMMARY OF ADMONITIONS

n 1997, disciplinary files for over 100
lawvyers were closed with issuance of an

admonition to the lawyer. Admonitions

are issued for misconduct that is “isolated
and nonserious.” Rule 8(d){(2), Rules on
Lawyers Professional Responsibility
(RLPR). As in prior years, more admoni-
tions were issued for isolated neglect and
failure to communicate adequately with the
client than for any other type of rule viola-
tion. Other misconduct that often leads to
issuance of an admonition includes inap-
propriate handling of retainers, ex parte
contacts with the court, inappropriate com-
munication with represented or unrepre-
sented parties, and improper advertising.
Summaries of some significant admonitions
issued in 1997 follow.

B FAILURE TO CLARIFY THE BASIS FOR A
FEE. The lawyer was retained to review
the client’s claim against her former
employer. The client paid the lawyer
$500, but after reviewing the claim he
declined to represent her. Just prior to a
scheduled hearing, the client again con-
tacted the lawyer for representation, and
the lawyer agreed to represent her at the
hearing. No written fee agreement was
sighed, and the client and lawyer disputed
the terms of payment for the representa-
tion. During the hearing, the parties set-
tled the underlying claim for a substantial
sum, of which the lawyer claimed one-

third. The lawyer’s failure to clarify the
basis of his fee violated Rule 1.5(b),
MRPC. The Director’s Office did not

resolve the dispute between the lawyer
and client as to whether they had an oral
agreement for a contingent fee. |
M FAILURE TO HAVE A WRITTEN CONTIN-
GENT FEE AGREEMENT.. A client and a law
firm had a written contingent fee agree-
ment that obligated the client to pay a
monthly fee to the law firm, which pay-
ments would be deducted from the firm’s
one-third share of any recovery. A lawyer,
engaged to work on the client’s case as an
independent contractor, then split with
the law firm, and took over the case him-
self. The lawyer wrote to the client advis-
ing that she no longer had to pay the
monthly fee, but did not advise that he
had purchased the law firm and changed
its name. Nor did the respondent lawyer
execute a new contingent fee agreement
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with the client. When the case settled,
the lawyer and client became involved in
an acrimonious dispute over the lawyer’s
fee. The lawyer’s failure to enter into a
contingent fee agreement violated Rules
1.5(b) and {c), MRPC.

M FAILURE TO CLARIFY PAYMENT OF
EXPENSES. A client retained a law firm to
represent her in a personal injury matter.
The written retainer agreement stated the
law firm would be paid one-third of any
amount recovered, plus expenses incurred.
The fee agreement further specified that if
there were no recovery, there would be no
fee, but failed to state whether the client
would be responsible for costs in those cir-
cumstances. In addition, the retainer did
not specify whether expenses were to be
deducted before or after the contingent fee
was calculated. The lawyer’s failure to

provide a written retainer which specified

how expenses were to be paid violated
Rule 1.5(c), MRPC.

B SPLITTING THE FEE WITH ANOTHER
LAWYER. A lawvyer represented a client in
a personal injury action. When the lawyer
decided to take a sabbatical from the prac-
tice of law, he referred the client to anoth-
er attorney, outside of his firm. The first
and second attorneys agreed to split the
fee in proportion to the work each per-
formed, but did not advise the client of
this agreement or get the client’s consent
to the split. Eventually, the first attorney
took the case back and brought it to con-
clusion. The lawyer’s failure to have a
written fee-splitting agreement violated
Rule 1.5(e}, MRPC.

B FAILURE TO DEPCSIT RETAINER IN TRUST
ACCOUNT. A client retained a lawyer in a
criminal matter, signed a retainer agree-
ment, and paid the lawyer $3,000. The

retainer agreement indicated that the
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retainer would be applied against the
lawyer’s hourly fees, but that any portion
unused would not be refunded. The
lawyer deposited the funds directly into
his business account. The lawver eventu-
ally obtained dismissal of the criminal
charges. Opinion 15 of the Lawvyers
Professional Responsibility Board (LPRB)
requires in any non-refundable retainer
agreement a final paragraph informing the
client that the funds will not be placed in
a trust account and will be non-refundable
should the client choose to terminate the
lawyer’s services. The retainer agreement
in this case created the impression that
the lawyer was retained on an hourly fee
basis and that the retainer would be placed
in the lawyer’s trust account until it was
used up or until the matter was concluded,
when remaining amounts would be trans-
ferred to the business account. The
lawyet’s conduct in placing the retainer in
his business account immediately without
appropriate language in the retainer agree-
ment violated Rule 1.15(a) and Opinion
15, LPRB.

B TELEPHONE CONSULTATION FEE. A
prospective client called a lawyer to
inquire about representation. During the
phone conversation, the lawyer obtained
the caller’s name and address. After hear-
ing the caller describe his case, the lawyer
quoted a fee of $5,000 to begin working
on the case. The caller stated he did not
have that much money. The next day, the
lawyer mailed the caller a $50 billing
statement. The caller objected to being
billed for the call inquiring about the
lawyer’s services. The lawver had not
advised the caller during the telephone
call that he would be billed for any legal

advice or information given out over the
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phone. The lawyer failed to communicate
the basis of his fee in violation of Rule

1.5{(b}), MRPC.
8 RENEGING ON FEE AGREEMENT. The

| client and lawyer had a disagreement

about the lawyer’s bill. After discussions,
the lawvyer agreed to reduce his bill by
$200. The client paid the reduced amount
and obtained a receipt showing “payment
in ful.” The client’s new lawyer then sent
a substitution of attorney form to the first
lawver, asking that it be signed and
returned. The first lawyer then reneged on
his agreement to reduce his fee and
demanded that the client pay the addi-
tional $200. The lawyer’s conduct in
attempting to collect the additional fee
beyond what he had agreed was reasonable
violated Rules 1.5(a} and 8.4(d), MRPC.
B CHARGING A FEE FOR RESPONDING TO
AN ETHICS COMPLAINT. A lawyer repre-
sented a client in a dissolution of marriage
action. When the case was concluded, the
client filed an ethics complaint against the
lawyer, which was assigned to the district
ethics committee (DEC) for investigation.
This required the lawyer to prepare a writ-
ten response to the complaint. The
lawyer’s next billing to the client included
a charge for preparing the response to the
DEC investigator. This billing violated

| Rules 1.4(a) and 8.4(d}, MRPC. The

Minnesota Supreme Court has previously

| found such a charge to a client to be

inherently unreasonable. See In re Panel
No. 94-17, 546 N.W.2d 744 (Minn. 1996).
Ml PLACING A LIEN ON THE CLIENT’S HOME-
STEAD. A lawyer represented a client in a
dissclution of marriage action. The client
paid a retainer and signed a retainer agree-
ment. Several months later, the lawyer
filed an attorney’s lien against the client’s
homestead for fees in excess of $2,000.
When the client requested, the lawyer
withdrew the lien. The lawyer did not
have a separate signed homestead exemp-
tion waiver. The lawyer’s failure to obtain
such a waiver prior to filing the lien
against the client’s homestead violated
Opinion 14, LPRB.

B PLACING A LIEN ON NON-HOMESTEAD
PROPERTY. A lawyer represented the hus- .
band in a marriage dissolution action. The
parties reached a stipulated settlement that
awarded the parties’ lake cabin to them
jointly, but required that the cabin be sold.
The proceeds were to be used to pay cer-
tain joint debts, and any remaining pro-
ceeds were awarded to the wife as partial
payment of child support arrearages. The
husband was not entitled to any proceeds.

| Within a month of the decree, the lawyer

filed an attorney’s lien against the lake
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cabin. The lawyer refused to release the
lien, and the closer required a portion of
the sales proceeds to be held in escrow.
After the wife filed an ethics complaint,
the lawyer released his attorney’s lien. By
filing an attorney’s lien against property in
which his client had no pecuniary interest
the lawyer violated Rules 3.1, 4.4 and
8.4(d), MRPC.

Bl CONTACTING A CRIMINAL (CODEFENDANT.
A lawyer was retained to represent a crimi-
nal defendant charged, together with. X,
with first-degree murder. The lawyer hired
a free-lance investigator to aid in the inves-
tigation and defense. The lawyer met with
the investigator, explained the case, and
requested that the investigator interview X,
who was still in jail. The investigator was
reluctant to do so, since another attormey
represented X. The lawyer advised that it
would not be a problem, and prepared a let-
ter to the jail authorizing the investigator to
interview X. The lawyer did not contact
X’s counsel to obtain permission to inter-
view X. The lawver’s conduct in sending
the investigator to interview a represented
criminal codefendant violated Rules 4.2
and 8.4(a), MRPC.

B CONTACT WITH UNREPRESENTED
PERSON. A lawyer represented the defen-
dant driver in a personal injury action. In
the course of cbtaining information con-
cerning the plaintiff’s injuries and his med-
ical history, the lawyer obtained medical
releases that specifically prohibited discus-
sion or consultation with the medical
providers. The lawyer took an authoriza-
tion to the office of one of the doctors,
who was scheduled to testify in defense of
a related workers compensation claim.
The lawyer met briefly with the doctor,
but did not advise the doctor that the pri-
vate discussion was contrary to the autho-
rization and Minnesota law. The lawyer’s
ex parte contact with the plaintiff’s doctor
violated Rules 3.4{c) and 4.3(b), MRPC.
B SUBPOENA OF MEDICAL RECORDS. A
lawyer represented the father in a CHIPS
action. 1he lawyer obtained a subpoena
duces tecum in the CHIPS matter, to
require the appearance of a doctor in
court, and production of the doctor’s
records concerning his treatment of the
child’s mother. The subpoena prepared by
the lawver also directed the doctor to send
copies of the medical records to the lawver
prior to the hearing. The doctor sent the
medical records to the lawyer. Upon
learning of this, the court ordered the
lawyer to return. the medical records to the
court without copying them or looking at
them again. The lawyer’s conduct in
preparing a subpoena duces tecim that
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Trabuco, CA - Why do some lawyers make
a fortune while others struggle just to get by?
The answer, according to California lawyer
David Ward is not talent, education, hard work,
or even luck. “The lawyers who make the big
money are not necessarily better lawyers,” Ward
says. “They have simply learned how to market
their services.”

Ward, a successful sole practitioner who at
one time struggled to attract clients, credits his
turnaround to a hittle-known marketing method
he stumbled across six years ago. He tried it and
almost immediately attracted a large number of
referrals. “I went from dead broke and drowning
in debt to earning $300,600 a year, practically
overmight.”

Ward points out that although most lawyers
get the bulk of their business through referrals,
not one in 100 has a referral system, which, he
maintains, can increase referrals by as much as
1000%. “Without a system, referrals are
unpredictable. You may get new business this
month, you may not,” he says.

A referral system, by contrast, can bring in
a steady stream of new clients, month after
month, year after year. “It feels great to come
to the office every day knowing the phone is
going to ring and new business will be on the
ltne,” Ward says.

Ward, who has taught his referral system to
lawyers throughout the U.S., says that most
lawyers’ marketing is “somewhere between
atrocious and non-existent.”” As aresult, he says,
the lawyer who learns even a few simple
marketing techniques can stand out from the
competition. “When that happens, getting clienis
1S €asy.”

Ward has written a new report entitled,
“How To Get More Clients In A Month Than
You Now (et All Year!” which reveals how any
lawyer can use this marketing system to get more
clients and increase their income. For a FREE
copy, call 1-800-562-4627 for a 24 hour FREE
recorded message.
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compelled production of confidential med-
ical records directly te the lawyer violated
Rules 4.4 and 8.4(d), MRPC.

B FAILURE TO (CORRECT INTERROGATORY
ANSWERS. A lawyer represented a plain-
tiff in civil litigation against her former
emplover. [n response to interrogatories,
the lawyer served answers which denied
that plaintiff had sought professional
counseling. The answer was true at that
time. Later, plaintiff entered into psycho-
logical counseling. Thereafter, the lawyer
prepared identical responses to a second
set of interrogatories, and did not disclose
the counseling. The lawyer did not
amend the answers after learning that his
client had begun counseling. At trial, the
court did not allow the plaintiff to testify
concerning obtaining counseling. The
lawyer’s failure to take reasonable remedial
measures to correct the interrogatory
answers which he knew were no longer
correct violated Rule 3.3{a)(4), MRPC.
. ERRORS IN APPEAL. A lawyer represented
client in appealing a summary judgment to
the Minnesota Court of Appeals. Three
days before the deadline, the lawver filed the
notice of appeal, but failed to file the neces-
sary proofs of service. The clerk of appellate
courts on the same day sent a notice of case
filing to the lawyer, which notice advised
that proof of service was required and that
sanctions could be imposed for failure to
remedy the deficiencies. The lawyer could
have preserved the appeal by acting prompt-
ly. Twenty days later, the lawver served the
notice of appeal on adverse counsel and the
district court administrator and filed proof of
service. The Court of Appeals dismissed the
appeal as untimely. The lawyer’s failure to
properly file the appeal violated Rules 1.1
and 1.3, MRPC.

M FAILURE TO RESPOND TO THE DEC. A
lawyer represented a client in a civil
action. The client filed an ethics com-
plaint, which was sent to the DEC for
investigation. The lawyer was sent a
notice requesting a response to the DEC
investigator within 14 days. The lawyer
provided a response. The DEC investiga-
tor then three times requested further
information. The lawyer failed to
respond. The DEC investigator called the
lawyer, who said that he would mail the
information that day or the following day.
The lawyer did not, however, provide the
requested information. The investigator
wrote another letter and called the lawyer
again before finally receiving the informa-
tion requested over three months earlier.
The lawyer’s failure to promptly respond
to the DEC investigator’s request violated

Rule 8.1{(a){3), MRPC.




