FILE NO.

STATE OF MINNESOTA
IN SUPREME COURT
In Re Petition for Disciplinary Action PETITION FOR
against MICHAEL W. COOPET, DISCIPLINARY ACTION

a Minnesota Attorney,
Registration No. 139567.

TO THE SUPREME COURT OF THE STATE OF MINNESOTA:

At the direction of a Lawyers Professional Responsibility Board Panel, the
Director of the Office of Lawyers Professional Responsibility, hereinafter Director, files
this petition.

The above-named attorney, hereinafter respondent, was admitted to practice law
in Minnesota on October 15, 1982. Respondent currently practices law in Roseville,
Minnesota.

Respondent has committed the following unprofessional conduct warranting
public discipline:

EIRST COUNT
A. False Statements and Alteration of Documents

1. On October 16, 1992, the Minnesota Department of Commerce (Commerce
Department) issued an insurance agent’s license to respondent. Respondent was
licensed to sell three lines of insurance, “life/accident/health” (LH), “property/casualty”
(PC), and “variable annuity” (VA). Thereafter, to keep his insurance license current,
respondent was to renew his license and pay the renewal fee for each line by October 31
of alternating years. On November 24, 1994, and November 22, 1996, respondent paid

the $170 renewal fee and renewed his license for all three lines. However, in 1998



respondent failed to pay the renewal fee and as of November 1, 1998, he was no longer
licensed to sell insurance in Minnesota. |

2. In early 1999 respondent met with Michael Cardinal regarding the
purchase of an annuity. Cardinal told respondent that he needed $10,000 in cash up
front, and a monthly income of $5,000 from the annuity. Respondent told Cardinal that
an annuity from Transamerica Life Insurance & Annuity Company (Transamerica)
would enable him to do that. On February 19, 1999, Cardinal completed an annuity
application that respondent submitted to Transamerica. However, in order to sell
Cardinal the annuity, respondent had to be appointed as an agent for Legacy Marketing
Group (Legacy).

| 3. On March 2, 1999, respondent completed an appointment application for
Legacy in which he falsely indicated he was licensed as a Minnesota insurance agent.
In fact, respondent’s license lapsed when he failed to pay the October 31, 1998, renewal
fee. With the application, respondent, or someone acting on his behalf, submitted a
copy of an earlier insurance license that had been altered to indicate that respondent’s
license was valid until October 31, 1999.

4. On March 16, 1999, Transamerica completed an “insurance agent
company appointment” indicating that respondent was appointed to conduct business
on behalf of Transamerica. Transamerica submitted the application to the Commerce
Department, which processed the appointment without realizing that respondent’s
insurance license had lapsed. On March 22, 1999, Legacy wrote to respondent
indicating that his appointment had been completed and he was permitted to sell
Legacy products for Transamerica. On April 1, 1999, Transamerica informed Cardinal
that it had requested the transfer of his Asbestos Workers Local 34 Pension (in the
amount of $574,552.67) to Transamerica for the purchase of the annuity.

5. On April 7, 1999, Transamerica issued the annuity to respondent to

deliver to Cardinal. Respondent delivered the annuity to Cardinal on April 27, 1999.



The sale of the annuity resulted in a commission to respondent of $40,218.69. Although
Cardinal had $574,552.67 in his pension, which he used to purchase the annuity, the
immediate surrender value of the annuity (i.e., the amount Cardinal would receive if he
were to cancel the contract) was only $538,528.

6. On December 7, 1999, respondent prepared an application to the
Commerce Department to “reactivate” his insurance agent license. Respondent applied
to again be licensed in each of the three lines he had been licensed previously, LH, PC
and VA. Respondent did not pay the required fee, however, until February 24, 2000.

7. Cardinal was planning on using income from the annuity to cover his
living expenses, as he had done with his pehsion. Cardinal requested that he receive
monthly income payments of $5,000. However, under the terms of the annuity,
Transamerica imposed penalties on withdrawals if his ”systematic income payments”
exceed 10% of the value of his annuity. On March 3, 2000, Transamerica wrote to
Cardinal informing him that the amount of his payment was being reduced because his
scheduled withdrawal would result in his exceeding the 10% that he could withdraw on
an annual basis without penalty.

8. On July 12, 2000, Cardinal wrote to Transamerica complaining that
respondent had not explained the true nature of the annuity to him. On August 23,
2000, Cardinal again wrote to Transamerica. In that letter Cardinal alleged that when
he discussed the fact that he needed an immediate $10,000 and monthly income of
$5,000, respondent should have told him that this would put him above the 10%
maximum withdrawal amount. On October 20, 2000, Cardinal filed a complaint with
the Commerce Department alleging, among other things, that the annuity respondent
sold him was not a “suitable” product because he could not, as he had told respondent
he needed to be able to do, receive $10,000 “up front” and $5,000 per month.

9. The Commerce Department initiated an investigation into Cardinal’s

complaint. During the course of that investigation, respondent prepared a letter for



Cardinal’s signature, on Cardinal’s letterhead. In that letter respondent wrote (on
behalf of Cardinal) that Cardinal was withdrawing his complaint against respondent,
that Cardinal was not alleging any wrongdoing on the part of respondent, that it was
clear to Cardinal that respondent had done nothing wrong, that Cardinal did not want
any action taken against respondent personally, and not to conduct any investigation as
to respondent’s part of the transaction. Respondent presented the letter to Cardinal
with the request that he sign it. Cardinal refused to sign the letter and turned it over to
the Commerce Department.

10.  In the course of investigating Cardinal’s complaint, the Commerce
Department discovered that respondent did not possess a valid insurance agent’s
licensé when he sold Cardinal the annuity in April of 1999. The Commerce Department
contacted respondent regarding this unlicensed activity.

11.  On April 11, 2001, in response to the Commerce Department’s
investigation, respondent wrote to investigator Lonnie Johnson. Despite knowing that
his insurance license had lapsed in November 1998, and that he had not renewed it until
December 1999, respondent wrote that he had attached “checks totaling $160 which
represent evidence of insurance licensure for the period in question.” However,
respondent did not attach copies of checks to his letter. The Commerce Department
requested that respondent provide copies of the checks.

12.  On April 16, 2001, respondent delivered copies of three checks to the
Commerce Department. The checks, totaling $120, were made payable to the
Minnesota Department of Commerce. Despite knowing that at least two of the checks
represented payment for notary commissions, respondent contended that the checks
proved that he had paid his 1998 insurance license fee.

13.  Respondent’s insurance license renewal fee, due on October 31, 1998, was
$170. Check number 5627, in amount of $40, was issued on December 30, 1998. Check

number 5664, in the amount of $40, was issued on February 5, 1999. Check number

4



5757, in the amount of $40, was issued on April 3, 1999. Neither the dates nor the
amounts of the checks supported respondent’s contention that the checks evidenced
payment of his 1998 insurance renewal fee.

14.  In copying the checks submitted to the Commerce Department,
respondent covered up the “memo” portion of the checks so that the annotations on the
checks could not be read. In fact, the annotations on two of the checks contained the
word “Notary.” The Commerce Department was able to trace the checks and
discovered that the checks were not, as respondent had claimed, to pay respondent’s
insurance license, but rather to pay notary public commissions.

15.  After discovering the actual reason the checks had been issued, a
repreéentative of the Commerce Department wrote to respondent requesting copies of
the checks. The Commerce Department did not inform respondent that it knew why
the checks had been issued. Respondent indicated he would provide a “better copy” of
the checks, but did not do so.

16.  On April 25, 2001, respondent entered into a consent order for the
revocation of his insurance agent license based on the allegations that he had “sold an
annuity policy to a Minnesota resident without first obtaining an insurance agent
license in violation of Minn. Stat. § 60K.02 (2000). The consent to entry of order signed
by respondent specifically provided that the consent order " constitutes the entire
settlement between the parties, there being no other promises or agreements, either
express or implied.”

17.  On August 15, 2001, based upon respondent’s conduct in the Cardinal
matter, the Commerce Department filed a complaint against respondent with the
Director of the Office of Lawyers Professional Responsibility. On August 27, 2001,
respondent was sent a notice of investigation reqﬁiring his reply within 14 days.

Respondent did not reply.



18.  On September 19, 2001, the Director wrote respondent scheduling a
meeting to discuss the allegations against him. On September 20, 2001, respondent
provided a preliminary response indicating that the only thing he had received from the
Director was “a copy of the letter you sent to Mr. Johnson acknowledging receipt of his
initial complaint letter.” However, “the letter” to Mr. Johnson was the notice of
investigation.

19.  On October 2, 2001, respondent replied to the notice of investigation. In
his letter, respondent denied any wrongdoing and alleged that the Department of
Commerce’s action was based upon “an apparent ulterior motive or out of some type of
personal vendetta, or in [sic] attempt to smear me or ruin my legal career . ...” Despite
knowing that he had not been licensed when he sold Cardinal the annuity, respondent
reiterated his contention that he had paid to renew his insurance license. “In retrospect,
I can only imagine that if in fact Mr. Johnson and the Department are correct that my
insurance license did expire because of failing to pay my renewal fee, then why would I
have cancelled checks made out to the Department? I had not in the past and still do
not do regular business with the Department; therefore, what else could the checks be
for?”

20. At the time respondent made these statements he knew they were false
and that the checks had been issued to pay the notary fees. Respondent’s false
statements were made to conceal respondent’s misconduct as an insurance agent and
his false statements to the Commerce Department.

21.  On October 9, 2001, the Director wrote to respondent requesting copies of
the checks forwarded to the Commerce Department. At the time the Director requested
these checks, he was unaware that respondent had previously provided altered copies
of the checks to the Commerce Department or that the Department had determined the
checks were actually for the payment of notary fees. The Director simultaneously

requested copies of the checks from the Commerce Department.



22.  On October 14, 2001, respondent wrote to the Director indicating he was
unable to locate copies of the checks having recently relocated his office. On
October 16, 2001, the Commerce Department provided the Director’s Office with copies
of the altered checks, indicating that the checks had been issued to pay the fee for |
notary licenses.

23.  OnDecember 6, 2001, the Director wrote to respondent providing him
with the information the Director had received from the Commerce Department.
Respondent was informed that the Commerce Department’s records showed that the
checks were issued for payment of notary public commissions. The Director reiterated
his request for copies of the checks at issue, “including the memo portion of the check.”

24.  On December 17, 2001, more than two months after the Director’s original
request for the checks, respondent wrote and indicated that he had “been unable to find
the originals” and he would have to attempt to retrieve copies from the microfiche. On
December 21, 2001, the Director wrote to respondent requesting that he provide the
promised copies. When copies were not received by January 14, 2002, the Director
again wrote respoﬁdent.

25.  On]January 17, 2002, respondent wrote the Director indicating that he had
“just received today two (2) of the three copies of checks you requested.” However,
respondent did not include the checks, but stated that he would send them shortly.
Finally, on January 23, 2002, respondent provided copies of two of the requested checks.
While there was clearly a notation on the “for” line of check number 5627, the quality of
the copy was so poor that it was impossible to read. Therefore, on January 28, 2002, the
Director wrote to respondent requesting the “original” copies of the checks.

26.  OnJanuary 28, 2002, respondent sent a copy of the third check, number
5757. The check, which was dated April 3, 1999, indicated that it was for “notary.”
Although this notation demonstrated that respondent clearly had not issued the check

to pay for his insurance license, respondent wrote that the notary notation “does not



mitigate my claim and position that I did not know at that specific time that my
insurance license may have expired.”

27.  OnJuly 22, 2002, respondent provided new copies of checks 5627 and
5664. Check number 5627 had written in the “for” portion of the check that it was for
“notary.” The second check, number 5664, contained no information in the “for”
portion.

28.  Respondent sold Michael Cardinal an annuity that was not appropriate
for Cardinal and respondent sold the annuity knowing that he was not licensed to do
so, and then misled the Commerce Department and the Director in an effort to conceal
his misconduct.

29. Respondent’s conduct in misrepresenting the nature of the annuity he
sold to Cardinal and whether the annuity was appropriate for Cardinal’s needs, was a
violation of Rule 8.4(c), Minnesota Rules of Professional Conduct (MRPC).

30. Respondent’s conduct in claiming to have a valid insurance agent’s license
and his conduct in attempting to conceal the fact that he did not have a valid license
violated Rule 8.4(c), MRPC.

31. Respondent’s alteration of documents and misrepresentations to the
Commerce Department and the Director about the checks issued to the Commerce

Department violated Rules 8.4(c) and 8.1(a)(1) and (3), MRPC.

SECOND COUNT

B. Failure to Properly Handle Client Representations,
Failure to Cooperate with the Director’s Investigations into Client Complaints,
and False Statements to the Director to Cover-Up Respondent’s Wrongdoing

DJW Painting, Inc. Representation

32. On]June 1, 2001, Douglas Janu and Joseph Wardarski retained respondent

to assist them in the incorporation of their business, DJW Painting. Janu and Wardarski



paid respondent $535. Respondent was to file Subchapter S-Corporation papers with
the State of Minnesota and obtain tax identification numbers.

33.  Respondent failed to deposit his clients’ funds into his trust account.
Respondent also failed to complete the work that he had been retained to perform.

34.  After their initial meeting with respondent, Janu and Wardarski heard
nothing further from respondent. After numerous attempts to reach fespondent by
telephone, Janu and Wardarski went to his office. They discovered that the office was
vacant and when they contacted the leasing agent, they were told there was an
unlawful detainer action pending against respondent.

35.  Janu and Wardarski subsequently paid the $135 filing fee themselves to
incorplorate their business. On October 8, 2002, they filed an ethics complaint with the
Director’s Office.

36.  On October 15, 2002, the Director issued a notice of investigation
concerning the Janu/Wardarski complaint instructing respondent to provide a written
response within 14 days. Respondent did not reply within the required time. Before
responding to the complaint, respondent met with Janu and Wardarski and offered to
return the $535 if they withdrew their ethics complaint. They refused respondent’s
offer, however, respondent then refunded the $535, plus an additional $15.

37.  When respondent did not reply to the notice of investigation, the Director
sent respondent a follow-up letter on November 13, 2002. Finally, on November 28,
2002, respondent provided his response to the complaint.

38. Respondent acknowledged receipt of the $535 and stated that $135 of the
$535 represented the filing fee with the Secretary of State’s office. Respondent stated
that “without them even asking for a return of money, I immediately refunded the
entire fee they had originally paid . . . plus $15 as sort of an ‘extension-of-the-olive-

branch,’ if you will (for a total refund of $550.00 refunded in cash.).” Respondent did



not indicate that the payment was offered in exchange for Janu and Wardarski
dropping their complaint.

39.  On]January 16, 2003, the Director wrote to respondent requesting
confirmation that he had handled the funds in compliance with the Rules of
Professional Conduct. Specifically, the Director requested “the bank statement
evidencing the deposit as well as the relevant portion of your trust account ledger and
the subsidiary ledger fér the Janu and Wardarski representation.”

40.  In aletter dated January 24, 2003, respondent replied that with regard to
the bank statement, he had “looked through my records and I do not have one.”
Respondent continued, “[n]Jonetheless, my bank trust account ledger is what I keep on
my computer, and it does reflect the receipt. It is attached hereto for your perusal.”
Although the ledger purported to show $535 deposited on behalf of “Mr. D. Janu/

J. Wardarski” into the trust account, the Director later learned respondent had
manufactured the ledger and no such deposit had every been made into the trust
account.

41.  OnFebruary 5, 2003, the Director wrote to respondent concerning his
statement that respondent did not have a bank statement. The Director reminded
respondent that he was required to keep such records and, if he no longer had the
requested records, he should explain why and obtain duplicate copies from his bank.
The Director provided respondent with an authorization to obtain bank records and
instructed him to sign and return the aumoﬁzaﬁon (and respond to the complaint)
within 14 days. On February 13, 2003, respondent wrote indicating that he would be
sending a response, but then failed to do so.

42, On February 27, 2003, the Director again wrote to respondent reminding
him of the request for information and again asking him to return the signed bank
authorization. On March 10, 2003, respondent replied that his mother had recently died

and he had been dealing with financial and health concerns for the previous eight to ten
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weeks. Respondent requested additional time to respond, but did not provide the
signed authorization.

43.  On March 18, 2003 (in a letter dated March 17, 2003), respondent wrote
that he had signed the authorization and would “forward that later today when I get
the actual account number for that account.” Respondent did not forward the
authorization.

44. InaMarch 17, 2003, letter, respondent also claimed that the trust account
records were “lost or misplaced” and that respondent “had one important computer
damaged.” However, respondent did not think that was “terribly important because I
am prepared to state that it may be entirely possible that the $135.00 filing fee (which
you apparently seek to prove I did hold in my client trust account) was held in my
regular attorney business account by mistake (and not by knowing or volitional act) to
violate any ethical rule or obligation.” Respondent’s statement regarding his handling
of the funds (i.e., the funds were not placed in his trust account) was in direct
contradiction to the representation respondent made on January 24, 2003, when
submitting the “trust account ledger” reflecting that the funds were deposited into his
trust account.

45.  Inhis March 17, 2003, letter, respondent again asserted that he had
“voluntarily refunded the entire $500 (sic) plus interest,” but did not acknowledge that
he had offered to refund the money in exchange for Janu and Wardarski dropping their

ethics complaint.

Cryer Representation
46.  OnJune 22, 2000, Sterling E. Jones died. Jones was survived by three

adult children, Sterline Cryer, Robert Jones and Starr Vann. In July of 2000, Sterline
Cryer retained respondent to assist her in her efforts to be appointed personal

representative of her father’s estate.
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47.  On November 10, 2000, respondent filed an application for informal
appointment of personal representative with the Ramsey County District Court, Probate
Division. However, respondent failed to file all of the necessary documentation and the
court rejected the application.

48.  On December 11, 2000, respondent re-filed the application for informal
appointment of personal representative with the district court. However, respondent
again failed to file all of the necessary documentation and the court again rejected the
application. |

49.  OnJanuary 4, 2001, Curtis Eisenberg, the attorney for heir Robert Jones,
notified respondent that he was representing Robert Jones and provided respondent
with information concerning a Renunciation of Priority for Appointment form that
respondent had attempted to obtain from Jones.

50.  On January 15, 2001, after obtaining the executed “Renunciation of
Priority for Appointment” form from Jones, respondent again attempted to file the
probate documents with the court. However, this time respondent did not pay the $152
filing fee stating that it “appears from the documentation returned to us that you
retained the $152.00 check that we had enclosed with our December 11%
correspondence to you.” However, the district court had not retained the check and the
court once again rejected the Cryer application.

51.  For the next year, respondent did nothing to advance the Cryer
representation. Frustrated over lack of progress on the case, Cryer indicated in late 2001
that she wished to terminate respondent’s services. However, Cryer later agreed to
allow respondent to complete the matter.

52.  On May 30, 2002, respondent once again attempted to file the application
for informal appointment of personal representative with the Ramsey County District
Court. As he had a year earlier, respondent again claimed that the check for the filing

fee was “still on file” with the district court. The district court rejected the application
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and on June 3, 2002, wrote to respondent informing him that the check was not being
held and that it was their practice to return the checks.

53.  Finally, on June 8, 2002, respondent successfully filed the required probate
documents and the filing fee of $152. However, respondent did not undertake the
additional work that needed to be performed. On August 28, 2002, September 25, 2002,
and November 13, 2002, the court sent notices requesting that Cryer file an acceptance
and oath in order to qualify for letters of general administration. Respondent did not
notify Cryer of the court’s request and did not assist her in complying with the court’s
request.

5. On September 4, 2002, Curtis Eisenberg wrote respondent and requested
that he provide a number of documents concerning the representation. Eisenberg asked
respondent to provide a copy of the preliminary accounting, to specify what assets had
been gathered, to provide a timeline as to when the estate would be closed, and to state
if any liens had been filed against the estate. Respondent did not respond.

55.  OnDecember 17, 2002, the district court issued an order dismissing
Cryer’s application without prejudice due to respondent’s failure to file the acceptance
and oath in order to qualify for letters of general administration.

56.  On February 22, 2003, two months after the district court dismissed
Cryer’s application, respondent wrote Cryer to obtain the documentation that should
have been filed with the court months earlier. Without telling Cryer her application
had been dismissed, respondent wrote “[b]ecause the court needs different forms, I
hope you won’t mind re-signing the enclosed two forms: Application for Informal Probate
of Will and Acceptance of Appointment .. ..” Respondent also requested that Cryer
complete another document so that respondent could “represent to the court that every

interested party has been contacted as required.”
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57. On September 9, 2003, respondent and Cryer appeared in Ramsey County
Court. However, the matter had to be continued because of respondent’s failure to file
affidavits of mailing.

58.  On October 21, 2003, Cryer filed an ethics complaint against respondent
with the Director. On October 29, 2003, the Director issued a notice of investigation
concerning the complaint. Respondent then contacted Cryer and told her he would
complete the work on the file (which was not yet completed) if Cryer withdrew her
complaint.

59.  On November 5, 2003, Cryer wrote the Director stating that “[a]fter careful
consideration, I would like to retract” the complaint against respondent. The Director
advised Cryer that her complaint could not be withdrawn. On November 18, 2003,
Cryer called the Director and said she wanted the investigation to continue because
respondent had not kept his promise to work on her case.

60. In aletter dated November 23, 2003 (but faxed to the Director on
December 2, 2003), respondent falsely asserted that Cryer’s complaint “simply boils
down to this: Mrs. Cryer was upset because we had difficulty reaching each other for a
period of approximately 7-9 days.” Respondent claimed that when he was finally able
to reach Cryer, “everything was fine with her. She even went so far as to write a letter
to your office withdrawing her complaint. Her legal matter (probate) is moving ahead
fine now and there is simply no issue outstanding with her vis-a-vis the Lawyers
Professional Responsibility Board.”

61. Respondent’s statements were incomplete and misleading. At the time
respondent wrote this letter, he had been representing Cryer for three and one half |
years and still had not successfully completed the simple legal matter. Cryer was

eventually forced to hire another attorney to complete the representation.
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Havlisch Representation
62.  On May 17, 2001, respondent met with Dorothy Havlisch concerning a

will that Havlisch wished to have prepared. Michael Walsh, an insurance agent with
whom Havlisch had done business for a number of years, introduced respondent to
Havlisch. After their meeting, respondent prepared a will, a revocable living trust and
a power of attorney form.

63. On May 25, 2001, respondent returned to Havlisch’s home to have her
execute the various documents. Rather than having two witnesses to the execution of
the will as required by Minn. Stat. § 524.2 — 502, only respondent witnessed the will. As
a result of this failure, the will was invalid.

| 64. In the section of the will concerning the appointment of a testamentary
guardian, the language respondent prepared stated that Havlisch nominated, “my
friend licia Landavazo (sic).” Havlisch knew nobody by that name.

65.  Frustrated with respondent’s work on the file, Havlisch subsequently
hired another attorney to prepare a new will.

Jungbauer Representation

66.  In February 2002 Steven and Mary Jungbauer retained respondent to
prepare a will and trust. On March 17, 2002, they paid respondent $1,500.

67.  Later the Jungbauers received the will and trust that respondent had
prepared. After reviewing the documents, they noticed several deficiencies which they
asked respondent to rectify. Respondent indicated that he would.

68.  During the course of the next 12 months, Mary Jungbauer was able to
reach respondent by telephone on three occasions. Each time she spoke to respondent,
he indicated that he would be completing the work. However, respondent never
completed the work as promised. In addition, respondent never called or wrote the

Jungbauers again.
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69.  Eventually respondent’s telephone number was disconnected and the
Jungbauers were unable to reach him.

70.  On October 13, 2003, the Jungbauers new attorney wrote to respondent
informing him that his office had prepared a new estate plan for the Jungbauers. He
also indicated that the Jungbauers would be requesting a refund of the fees they had
paid.

71.  On December 23, 2003, the Jungbauers sent a letter to respondent, by
certified mail, requesting that respondent refund the $1,500 they had paid him.
Respondent never replied to the letter and never refunded the $1,500 to the Jungbauers.
The Jungbauers then filed a complaint against respondent with the Director’s Office.

72.  OnJanuary 28, 2004, the Director issued a notice of investigation requiring
respondent’s response within 14 days. Respondent did not reply until February 19,
2004, when he faxed a letter to the Director’s Office regarding a trust account inquiry
and asked that the Jungbauer complaint be “re-sent.”

73.  OnMarch 1, 2004, respondent sent the Director a fax in which he
indicated that “with regard to the complaint of Steven & Mary Jungbauer (which I
became aware of only a couple of weeks ago or s0), can you please have it re-sent to me
(I cannot locate it) so I may also respond to that matter?”

74.  On March 4, 2004, the Director re-sent the notice of investigation.
However, another three weeks passed without any reply from respondent. In a letter
dated March 24, 2004 (faxed on March 25, 2004), respondent indicated, “I will be
sending a response tomorrow.” He failed to send the response as promised.

75.  Inaletter dated March 27, 2004 (faxed on March 30, 2004), respondent
wrote, “[i]n an effort to keep good relations between the Jungbauers and myself, I will
offer to refund their fees paid. I normally don’t do that, but because there was a sincere

misunderstanding as to the nature of the engagement, I will in this case.” Respondent’s
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letter did not address any of the specifics of the Jungbauers’ complaint and respondent
never refunded any funds to the Jungbauers.

76.  On April 9, 2004, the Director wrote to respondent pointing out that his
response was “not responsive to the substance of the complaint.” Respondent was
directed to provide a written response to the substance of the complaint. Several more
weeks passed with no response from respondent.

77.  On April 26, 2004, respondent sent a fax apologizing for the delay in
responding and indicating that he would be providing a response “no later than 5 PM
tomorrow, April 27.” Respondent did not send the response as promised.

78.  On April 28, 2004, respondent sent a fax (dated April 27, 2004) in which he
wrote,l “I don’t have your most recent letter in front of me (I've had to move again, so
I'm having difficulty locating many things), but I will try to give you a better
understanding of this matter.” Respondent did not reply to the specific questions the
Director had asked regarding respondent’s representation of the Jungbauers.

79.  On April 30, 2004, the Director faxed a copy of the Jungbauer complaint to
respondent. Respondent did not provide a written response to the complaint.

Alford Representation

80.  On February 23, 2004, Denyce Alford retained respondent to handle her
mother’s estate. On that date Alford paid respondent $995, which she understood was
full payment for the work respondent was to perform.

81.  On March 16, 2004, respondent called Alford asking her to pay an
additional $250 to cover Anoka County’s filing fee. Alford initially resisted paying
additional funds because of respondent’s statement that the original $995 was to cover
the filing fee. However, Alford acquiesced and wrote respondent a check for $250.
Rather than placing the $250 in his trust account, respondent cashed the check.

82.  On or about March 23, 2004, respondent filed the petition for appointment

of personal representative with Anoka County. Respondent paid the filing fee with a
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check drawn on his personal checking account at 21% Century Bank. However,
respondent did not have sufficient funds in the account to cover the check and it was
returned to the court administrator as a dishonored check.

83.  OnJune 1, 2004, Anoka County court administration wrote respondent‘
notifying him of the dishonored check and informing him that payment in the amount
of the check plus a $30 service charge had to be made within five business days from
the date of the letter. Alford received a copy of the notice of dishonored check as well.

84.  Upon receiving notice of the dishonored check, Alford contacted
respondent who assured her that he would take care of the problem. However, the
five-day deadline for paying the filing fee passed without respondent making the
required payment.

85.  Finally, on June 16, 2004, ten days after the deadline for making payment
to the court, respondent appeared at Anoka County with cash to cover his earlier
dishonored check. However, respondent had still failed to file the required affidavit of
mailing order or notice. Alford attempted to call respondent several times concerning
this failure, but respondent failed to return her calls.

86.  Eventually, with the assistance of a friend who worked in the Anoka
County probation office, Alford filed the required affidavit and obtained the letters
testamentary. Respondent never refunded any portion of the fee Alford paid him.

87.  Respondent’s conduct in failing to diligently pursue the DJW Painting,
Sterline Cryer, and Denyce Alford representations and his failure to adequately
communicate with those clients violated Rules 1.3 and 1.4, MRPC.

88.  Respondent’s conduct in failing to provide competent representation to
Sterline Cryer, Dorothy Havlisch, Steven and Mary Jungbauer and Denyce Alford,
violated Rule 1.1, MRPC.
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THIRD COUNT

C. Failure to Appropriately Handle Client Funds and Misuse of Trust Account

89.  Since at least June 2001, respondent has engaged in a pattern of failing to
deposit client funds in his trust account and using his trust account as a personal
account.

90. Asindicated above, on June 1, 2001, Douglas Janu and Joseph Wardarski
retained respondent to file Subchapter S-Corporation papers with the State of
Minnesota and to obtain tax identification numbers. Janu and Wardarski paid
respondent $535. Because respondent did not provide Janu and Wardarski with a
written retainer agreement explaining that any portion of the funds were earned upon
payrn'ent, respondent was required to place the funds in his trust account. Respondent
failed to do so.

91. Regardless of whether respondent provided Janu and Wardarski with a
written retainer agreement, respondent himself has indicated that his clients gave him
the $135 to pay the Secretary of State’s filing fee. Respondent was required to place
those funds into his trust account. Respondent failed to do so.

92.  Asindicated above, on March 17, 2002, Steven and Mary Jungbauer
retained respondent to prepare a will and trust documents. The Jungbauers paid
respondent $1,500. Because respondent did not provide the Jungbauers with a written
retainer agreement explaining that the $1,500 was earned upon payment, respondent
was required to place the funds in his trust account. Respondent failed to do so.

93. Asindicated above, on February 23, 2004, Denyce Alford retained
respondent to assist her in being named the personal representative for her mother’s
estate. Alford paid respondent $950. Because respondent did not provide Alford with
a written retainer agreement explaining that the $950 was earned upon payment,

respondent was required to place the funds in his trust account. Respondent failed to

do so.
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94. In addition, on March 16, 2004, Alford paid respondent an additional $250
to pay the Anoka County filing fee. Respondent was required to place those funds into
his trust account. Respondent failed to do so.

95.  OnJanuary 5, 2004, respondent appeared at a US Bank branch office in
Phoenix, Arizona. Respondent maintained his lawyer trust account with US Bank.
Respondent cashed a counter check for “cash” drawn on Valley Bank in the amount of
$100. However, respondent cashed this check knowing that his Valley Bank account
was closed. The Valley Bank check was returned and US Bank withdrew $100 from
respondent’s trust account causing an overdraft in his trust account.

96.  Respondent’s conduct in failing to place client funds in his trust account

and using his trust account as a personal account violated Rule 1.15, MRPC.

FOURTH COUNT

D. Pattern of Partial Cooperation, Non-Cooperation, and False Statements in the
Director’s Investigation into Respondent’s Use of His Trust Account

97.  OnJanuary 20, 2004, the Director received an overdraft notice from
US Bank indicating respondent’s lawyer trust account was overdrawn. On January 21,
2004, respondent was asked for an explanation of the overdraft and to provide various
trust account books and records. Respondent failed to respond.

98.  On February 10, 2004, the Director sent respondent a follow-up letter.
Respondent was reminded that he had a professional obligation to cooperate with the
Director’s inquiry.

99.  OnFebruary 19, 2004, respondent faxed a letter to the Director (dated
February 17, 2004) stating that, “the overdraft can be easily explained.” Respondent
wrote that, “[h]aving no cash upon my person and needing some, I cashed a check from
the account in question for $100.” Respondent further indicated that there were no

client funds in the account. Respondent did not provide any of the requested books

20



and records, nor did he explain why he was using his trust account for personal
purposes.

100. On February 25, 2004, the Director wrote respondent noting that he had
not enclosed the requested statements or ledgers. Respondent was asked to provide his
“November 2003 through January 2004 trust account bank statements and subsidiary
ledgers for all clients who had balances or activity in your trust account during that
period.” Respondent failed to do so.

101. On March 19, 2004, the Director again wrote to respondent requesting
information sought previously. On March 25, 2004, respondent wrote apologizing for
the delay and indicating that he had “ordered the statements you requested from US
Bank énd as soon as I receive them, I will immediately forward them to you.”
Respondent did not provide an explanation for why he was holding personal funds in
his trust account.

102. On March 28, 2004, respondent faxed the Director his bank statement for
the period from February 2, 2004, through February 29, 2004 but failed to provide the
November 2003 through January 2004 trust account bank statements and subsidiary
ledgers. Although respondent stated he would “forward the January and December
Statements when [he] obtain[ed] them,” he did not do so.

103. On April 21, 2004, the Director wrote respondent pointing out that in “the
three months since our initial request, the only document you have provided is a copy
of your February 2004 trust account bank statement . . . .” The Director informed
respondent that if he failed to produce the materials on a timely basis, he would be
expected to appear at the Director’s Office on May 3, 2004.

104. On April 30, 2004, respondent called the Director’s Office and spoke to
Senior Assistant Director Patrick Burns. Respondent informed Burns that because the
April 21¢ letter had been sent to an address that was merely a “mail drop,” respondent

had only that day received the Director’s letter. Respondent further indicated that
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because it was necessary for him to obtain copies of the requested trust account bank
statements from his bank, he would be unable to meet the April 30, 2004, deadline.
Respondent was given an extension until May 5, 2004, to produce the required
materials.

105. On May 3, 2004, respondent wrote to the Director stating that he was
having difficulty obtaining the required documentation. On May 4, 2004, respondent
faxed his bank statements for November 2003, December 2003 and January 2004. From
these statements, the Director discovered that the overdraft had been caused by a
deposited item being returned. Respondent did not explain, however, that the returned
item was the result of his writing a check on a closed account.

106. On July 1, 2004, US Bank provided the Director with a copy of the check
causing the overdraft. It was at that time, as a result of the information provided by
US Bank, that the Director first learned that respondent had issued a check on a closed
account. As a result of that information, the Director injtiated a formal disciplinary
investigation.

107. On August 20, 2004, in response to the Director’s January 21, 2004, notice
of investigation in the trust account disciplinary matter, respondent falsely asserted that
he “simply utilized an improper check book [sic] (that is, thinking it was an active
account I held).”

108. After that time respondent continued to use his trust account as a personal
checking account and subsequently overdrew the account on several occasions. On
October 26, 2004, October 27, 2004, October 29, 2004, and December 13, 2004, the
Director received notices of overdrafts on respondent’s trust account.

109. On December 16 and 17, 2004, respondent’s sworn statement was taken
regarding the various pending investigations. On December 17, 2004, respondent

stated that as of December 13, 2004, he had $1,763.61 in his trust account and
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acknowledged that none of the funds were client funds; rather, it was all “personal
money” that he had deposited into the account.

110. Respondent further testified that he had remedied the problems causing
the overdraft and from that date (December 17, 2004) forward, he was not going to be
using the trust account as a personal account. However, respondent continued to use
the trust account as a personal account. On January 18, 2005, January 19, 2005, and
January 21, 2005, the Director received notices that respondent’s trust account was
again overdrawn.

111. Respondent’s conduct in making false statements to the Director in an
effort to conceal his mishandling of client funds violated Rules 8.1 and 8.4(c) and (d),
MRPC.

FIFTH COUNT
E. Unauthorized Practice of Law and

Failure to Cooperate with Director’s Investigation

112. Respondent’s attorney registration license fee is due on January 1% of each
year. On January 1, 2003, respondent failed to pay the attorney registration fee and was
fee suspended. ,

113. On January 16, 2003, the Director became aware that respondent was fee
suspended. On that same day, the Director wrote to respondent asking that he provide
proof of payment of the attorney registration fee and an affidavit concerning his
practice of law since January 1, 2003. Respondent failed to respond.

114. On February 5, 2003, the Director again wrote to respondent. The Director
included a copy of the January 16, 2003, letter and again requested that respondent
reply. Respondent failed to respond.

115. On February 27, 2003, the Director wrote to respondent concerning the

status of his practice since he had become fee suspended. Respondent was reminded
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that failure to cooperate with an investigation by the Director’s Office could form a
separate basis for discipline.

116. On March 18, 2003, in a letter dated March 17, 2003, respondent replied to
the Director’s inquiry. However, respondent did not, as he had been requested,
provide proof of his payment of the attorney registration fee or an affidavit concerning
his practice since January 1, 2003. Respondent indicated only that the nonpayment of
fees “was an administrative glitch, so to speak.” Respondent indicated that his
estranged wife “sent in the payment before I signed the fee statement.” Respondent did
not explain that while he had failed to sign the fee statement, the fee statement was sent
nearly a month late, being received at the Attorney Registration Office on February 4,
2003.

117.  On March 31, 2003, respondent faxed the Director a letter (dated
March 30, 2003). Respondent did not provide proof of payment of the attorney
registration fee, indicating that he had to have his “estranged wife” obtain a copy of the
canceled check. However, respondent never obtained the canceled check and never
provided further evidence of compliance. However, the Attorney Registration Office
confirmed that respondent did pay his attorney registration fee on February 4, 2003.

118. On January 1, 2004, respondent’s license was again suspended when he
failed to pay his attorney registration fee. On January 28, 2004, the Director wrote to
respondent concerning his fee suspension. Respondent was again requested to provide
an affidavit concerning his practice of law. Respondent failed to reply.

119. On April 9, 2004, the Director wrote respondent concerning the Jungbauer
representation. In that letter, the Director also requested that respondent provide an
affidavit concerning his law practice since his attorney fee suspension on January 1,
2004.

120. On May 1, 2004, respondent provided an “Affidavit of Practice.” In the

unnotarized document, respondent stated, “[s]ince January 1, 2004, I have learned that
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my attorney registration has not been paid in a timely fashion; and I will not practice
law as long as my attorney registration fee remains unpaid.” Respondent did not
provide any of the requested information concerning his practice up to that time.

121. On May 18, 2004, respondent began work as an attorney for the
Benepartum Law Office Group in Minneapolis, Minnesota. Despite his assurance in his
May 1, 2004, affidavit that he would not practice law as long as his attorney registration
fee remained unpaid, respondent worked for Benepartum as a lawyer. Respondent
never informed his employer that he was fee suspended and not authorized to practice
law.

'122. OnJuly 29, 2004, respondent paid his attorney registration fee. On
August 13, 2004, the Director wrote to respondent demanding that he specifically
address the question of his practice while fee suspended.

123. On August 20, 2004, respondent submitted an unnotarized document in
which he asserted he did “not believe I have ‘practiced law” while my license fee had
been unpaid.” Respondent made this assertion despite the fact he was clearly holding
himself out as an attorney for the Benepartum Law Group.

124. On January 1, 2005, respondent again allowed his license to lapse for
failure to pay his attorney registration fee. Respondent did not pay the fee until
February 2, 2005.

125. Respondent’s pattern of failing to promptly respond to inquiries from the
Director, providing partial or incomplete answers, and knowingly providing false
information violated Rules 8.1 and 8.4(c) and (d), MRPC.

126. Respondent’s conduct in practicing law while he was fee suspended
violated Rule 5.5, MRPC.

WHEREFORE, the Director respectfully prays for an order of this Court

suspending or disbarring respondent or imposing otherwise appropriate discipline,
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awarding costs and disbursements pursuant to the Rules on Lawyers Professional

Responsibility, and for such other, further or different relief as may be just and proper.

Dated: > A / [7/ , 2005.

ETHL. JopéENSEf\r
DIRECTOR OF THE OFFICE OF LAWYERS
PROFESSIONAL RESPONSIBILITY
Attorney No. 159463
1500 Landmark Towers
345 St. Peter Street
St. Paul, MN 55102-1218
(651) 296-3952

and
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