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STATE OF MINNESOTA
January 5, 2016
IN SUPREME COURT OfFRICE OF
APPELIATE COURTS
Al15-1390

In re Petition for Disciplinary Action against
Duane A. Kennedy, a Minnesota Attorney,
Registration No. 0055128.
ORDER

The Director of the Office of Lawyers Professional Responsibility filed a petition
for disciplinary action alleging that respondent Duane A. Kennedy committed professional
misconduct warranting public discipline—namely, practicing law while on a disciplinary
suspension; holding himself out as authorized to practice law in Minnesota while he was
suspended; and failing to clearly state that he was suspended in the written notices he
provided to clients, counsel, and courts about his suspension. See Minn. R. Prof. Conduct
3.4(c), 5.5(a), 5.5(b), and 8.4(d); see also In re Kennedy, 864 N.W.2d 342, 351 (Minn.
2015) (imposing a 30-day suspension and other discipline).

The parties filed a stipulation for discipline. In it, respondent waives his rights under
Rule 14, Rules on Lawyers Professional Responsibility (RLPR), withdraws the answer he
previously filed, unconditionally admits the allegations in the petition, and with the
Director recommends that the appropriate discipline is a public reprimand and the
extcnsion of his current disciplinary probation. Respondent acknowledged in the
stipulation that, “based upon these admissions, this Court may impose any of the sanctions

set forth in Rule 15(a)(1)-(9), RLPR, including making any disposition it deems



appropriate” and that the Director had not made “any representations as to the sanctions
the Court will impose.”

This court suspended respondent for a minimum of 30 days, effective June 25, 2015,
for committing professional misconduct. See Kennedy, 864 N.W.2d at 351. Respondent
has admitted to practicing law during this period of disciplinary suspension. To impose a
public reprimand for respondent’s unauthorized practice of law would make the original
30-day disciplinary suspension imposed by this court largely meaningless. See In re
Jaeger, 834 N.W.2d 705, 708 (Minn. 2013) (explaining that the court has applied “harsher
discipline” when a lawyer practices law while on a disciplinary suspension, as compared
to when a lawyer practices law while suspended for noncompliance with registration fees
or CLE requirements).

As a result, we reject the parties’ recommended discipline. We conclude that an
appropriate disposition is a suspension for a minimum of 30 days and a 2-year extension
of respondent’s current disciplinary probation.

Based upon all the files, records, and proceedings herein,

IT IS HEREBY ORDERED THAT:

1. Respondent Duane A. Kennedy is suspended from the practice of law for a
minimum of 30 days, effective 14 days from the date of this order;

2. Respondent shall comply with Rule 26, RLPR (requiring notice of
suspension to clients, opposing counsel, and tribunals);

3. Respondent shall pay $900 in costs and disbursements pursuant to Rule 24,

RLPR;



4. Respondent shall be eligible for reinstatement to the practice of law
following the expiration of the suspension period provided that, not less than 15 days before
the end of the suspension period, respondent files with the Clerk of Appellate Courts and
serves upon the Director an affidavit establishing that he is current in contihuing legal
education requirements, has complied with Rules 24 and 26, RLPR, and has complied with
any other conditions for reinstatement imposed by the court;

5. Upon reinstatement to the practice of law, respondent’s current disciplinary
probation shall be extended for an additional 2 years until July 25, 2019, subject to the
following conditions:

(a) Respondent shall cooperate fully with the Director’s Office in its
efforts to monitor compliance with probation. Respondent shall promptly
respond to the Director’s correspondence by the due date. Respondent shall
provide the Director with a current mailing address and shall immediately
notify the Director of any change of address. Respondent shall cooperate
with the Director’s investigation of any allegations of unprofessional conduct
that may come to the Director’s attention. Upon the Director’s request,
respondent shall provide authorization for release of information and
documentation to verify compliance with the terms of this probation;

(b)  Respondent shall abide by the Minnesota Rules of Professional
Conduct;

(c)  Respondent shall be supervised by a licensed Minnesota attorney,
appointed by the Director, to monitor compliance with the terms of
probation. Respondent’s current probation supervisor may continue to
supervise respondent if the supervisor is willing to do so. If not, within 2
weeks from the date of this order, respondent shall provide the Director with
the names of four attorneys who have agreed to be nominated as respondent’s
supervisor. If, after diligent effort, respondent is unable to locate a supervisor
acceptable to the Director, the Director shall seek to appoint a supervisor.
Until a supervisor has signed a consent to supervise, respondent shall on the
first day of each month provide the Director with an inventory of client files
as described in paragraph (d) below. Respondent shall make active client
files available to the Director upon request; and



(d) Respondent shall cooperate fully with the supervisor’s efforts to
monitor compliance with probation. Respondent shall contact the supervisor
and schedule a minimum of one in-person meeting per calendar quarter.
Respondent shall submit to the supervisor an inventory of all active client
files by the first day of each month during the probation. With respect to
each active file, the inventory shall disclose the client name, type of
representation, date opened, most recent activity, next anticipated action, and
anticipated closing date. Respondent’s supervisor shall file written reports
with the Director at least quarterly, or at such more frequent intervals as the
Director may reasonably request; and

6. With respect to this suspension, the requirement of Rule 18(e)(3), RLPR, that
respondent provide proof of successful completion of the professional responsibility
portion of the state bar examination within | year of the date of this order is waived.
Respondent, however, still must comply with Rule 18(e)(3), RLPR, with respect to the
court’s prior suspension order by filing with the Clerk of Appellate Courts and serving
upon the Director proof of successful completion of the professional responsibility portion
of the state bar examination by June 10, 2016. See Kennedy, 864 N.W.2d at 351. Failure
to timely file the required documentation shall result in automatic re-suspension, as
provided in Rule 18(e)(3), RLPR.

Dated: January 5, 2016 BY THE COURT:

n
g

David R, Stras
Associate Justice
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In Re Petition for Disciplinary Action PETITION FOR REVOCATION OF
against DUANE A. KENNEDY, PROBATION AND FOR FURTHER
a Minnesota Attorney, DISCIPLINARY ACTION
Registration No. 0055128.

TO THE SUPREME COURT OF THE STATE OF MINNESOTA:

The Director of the Office of Lawyers Professional Responsibility, hereinafter
Director, files this petition pursuant to Rule 12(a), Rules on Lawyers Professional
Responsibility, and pursuant to this Court’s June 10, 2015, order in the matter.

The above-named attorney, hereinafter respondent, was admitted to practice law
in Minnesota on October 1, 1976. Respondent currently practices law in Rochester,
Minnesota.

INTROD N

By June 10, 2015, order, this Court suspended respondent from the practice of
law for minimum of 30 days, effective 14 days after the date of the filing of the order. A
copy of the Court’s order is attached as Exhibit 1. Respondent was reinstated by order
of the Court dated July 23, 2015, effective July 25, 2015, and placed on disciplinary
probation for two years subject to terms and conditions as described in the order.

Respondent’s discipline was based upon offering to have his client, a
complainant in a criminal sexual conduct case, act more favorably for the defendant as a
witness in the defendant’s criminal case if the defeﬁdant paid respondent’s client to
settle his civil claims against her in violation of Rule 8.4(d), Minnesota Rules of

Professional Conduct (MRPC).





Among the conditions of respondent’s probation was the following:
“Respondent shall abide by the Minnesota Rules of Professional Conduct.” Id. at 351.

Respondent has committed the following unprofessional conduct warranting
revocation of probation and further public discipline:

FIRST COUNT

1. Respondent’s suspension from the practice of law took effect on June 24,
2015, or 14 days after the Court’s opinion that was issued on June 10, 2015.

2. On June 24, 2015, while respondent was suspended, he phoned the office
of the Wabasha County Attorney’s Office regarding the case of State v. Raphael
Heimerman, Wabasha County District Court File No. 79-CR-15-551. Respondent left a
voicemail message when he did not reach anyone. Respondent requested that the
county attorney fax discovery to him because he was meeting with his client the next
morning.

3. A copy of the complaint was faxed to respondent on the morning of
June 25, 2015. Also on that date, respondent phoned the Wabasha County Attorney’s
Office and spoke with legal secretary Julie Vosen. Respondent said he wished to have
police reports from the State of Minnesota v. Heimerman case. Ms. Vosen referred
respondent’s call to Wabasha County Attorney Karrie S. Kelly.

4. Ms. Kelly told respondent she would not be providing police reports to
respondent because he was suspended from the practice of law. Respondent denied
that he was practicing law and denied that he had left a voicemail message on the
previous day saying he was scheduled to meet with a client on June 25.

5. Mr. Heimerman retained attorney William French in place of respondent.
Mr. French filed a certificate of representation with the court on June 26, 2015.

6. On June 24, 2015, while respondent was suspended, he wrote to Wabasha
County Court Administrator Julie Velt, and also filed documents in the case of George
Wood v. $738.00 Cash, Guns, Wabasha County District Court File No. 79-C0-14-63. The
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letter improperly referred to respondent as “Attorney at Law” in both the letterhead
and in the signature block, and read “"KENNEDY LAW OFFICE” at the top of the letter.

7. On June 29, 2015, while respondent was suspended, he wrote to Charles
Kjos, Olmsted County Court Administrator, and filed a certificate of representation and
defendant’s request for disclosure (both also dated June 29, 2015) in the case of State of
Minnesota v. Travis |. Tarr, Olmsted County District Court File No. 55-CR-15-4101.
Respondent copied Michael Spindler-Krage, opposing counsel, on the letter. The letter
improperly referred to respondent as “Attorney at Law” in both the letterhead and in
the signature block, and read “KENNEDY LAW OFFICE” at the top of the letter.

8. On June 29, 2015, respondent notified his clients, the courts, and 6pposing
counsel by letter of his suspension pursuant to Rule 26, Rules on Lawyers Professional
Responsibility (RLPR) (“Rule 26 letters”). The Rule 26 letters improperly referred to
respondent as “Attorney at Law” in both the letterhead and in the signature block, and
read “"KENNEDY LAW OFFICE” at the top of the letter.

9. Respondent’s Rule 26 letters incorrectly stated he was suspended from the
practice of law “for 30 days” (instead of for a minimum of 30 days), and that “at the end
of this [30-day] period” respondent would be “able to appear and handle [the client’s]
file,” rather than notifying clients he would be able to appear and handle the client’s file
only upon reinstatement by order of the Court.

10.  On or about July 9, 2015, while respondent was suspended, his nonlawyer
assistant, Laurie Nierman, wrote to the Clerk of Appellate Courts regarding the case of
State of Minnesota v. Jason Wyatt Mindrup, Appellate Case No. A15-0719. The purpose of
the letter, which was dated July 9, 2015, was to comply with an order of the court of
appeals dated May 13, 2015, to update the court on the status of a related district court
proceeding involving Mr. Mindrup. The letter improperly referred to respondent as
“Attorney at Law” in both the letterhead and in the signature block, and read
“KENNEDY LAW OFFICE” at the top of the letter.





11.  OnJuly 15, 2015, respondent wrote to the Clerk of Appellate Courts and
filed an affidavit for his reinstatement to the practice of law. The letter improperly |
referred to respondent as “ Attorney at Law” in both the letterhead and in the signature
block, and read “KENNEDY LAW OFFICE” at the top of the letter.

12 Respondent’s conduct violated Rules 3.4(c), 5.5(a) and (b), and 8.4(d),
MRPC, and the probation order.

WHEREFORE, the Director respectfully prays for an order of this Court revoking
respondent’s probation, suspending respondent’s license to practice law or imposing
otherwise appropriate discipline, awarding costs and disbursements pursuant to the
Rules on Lawyers Professional Responsibility, and for such other, further or different
relief as may be just and proper.

Dated: _Arv3ust || , 2015, /%
@ 0 V\b\

O MARTIN A. COLE
DIRECTOR OF THE OFFICE OF LAWYERS
PROFESSIONAL RESPONSIBILITY
Attorney No. 0148416
1500 Landmark Towers
345 St. Peter Street
St. Paul, MN 55102-1218
(651) 296-3952

C—% g5
KEVIN T.SLATOR
SENIOR ASSISTANT DIRECTOR

Attorney No. 0204584
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THIS STIPULATION is entered into by and between Marﬁn A, Cole, Director of
the Office of Lawyers Professional Responsibility, hereinafter Director, and Duane A,
Kennedy, attorney, hereinafter respondent.

WHEREAS, respondent has concluded it is in respondent’s best interest to enter

into this stipulation,
NOW, THEREFORE, IT 1S HEREBY STIPULATED AND AGREED by and

between the undersigned as follows:

1. Pursuant to the Rules on Lawyers Professional Responsibility (RLFR), the
parties agree to dispense with further proceedings under Rule 14, RLPR, and
respondent agrees to the immediate disposition of this matter by the Mitnesota

-_ .S'upreme Court under Rule 15, RLPR. |
2. Respondent understands this stipulation, when filed, will be of public
record. ‘ T =
3. Itisunderstood that respondent has certain rights pursuant to Rule 14,
RLFR. Respondent waives these rights, which include the right to a hearing before a
referee on the petition; to have the referee make findings and conclusions and a
recommended disposition; to contest such findings and conclusions; and to a hearing.
before the Supteme Cottrt upon the record, briefs and arguments.
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4.  Respondent withdraws the answer filed herein and unconditionally
admits the allegations of the August 11, 2015, petition for disciplinary action.

5. Respondent understands that based upon these admissions, this Court
may impose any of the sanctions set forth in Rule 15(a)(1} - (9), RLPR, including making
any disposition it deems appropriate. Respondent understands that by entering into
this gtipulation, the Director is not making any representations as to the sanctions the
Court will impose.

6. Respondent was placed on supervised probation, pursuant to this Court's
July 23, 2015, reinstatement of respondént to the practice of law, The Director and
respondent joih in recomiending that the appropriate discipline pursuant to Rule 15,
RLPE, is a public reprimand and extension of respandent’s probation for a period of
two additional years from the date of the Court’s order. Respondent’s probation shall
be upon the following conditions:

a. Respondent shall cooperate fully with the Director’s Office in its
efforts to monitor compliance with his probation. Respondent shall promptly
respond to the Director's correspondence by its due date. Respondent shall
provide the Director with a current mailing address and shall immediately notify
the Director of any change of address. Respondent shall cooperate with the
Director’s investigation of any allegations of unprofessional conduct that may
come to the Director’s attention. Upon the Director's request, respondent shall
provide authorization for release of information and documentation to verify
respondent’s compliance with the terms of this probation;

b, Respondent shall abide by the Minnesota Rules of Professional
Conduct;

c Respondent shall be supervised by a licensed Minnesota attorney,
appointed by the Director, to monitor compliance with the terms of this
probation. Respondent’s cuitrent probation supervisor may continue to
supervise respondent if the; supervisor is willing to do so. If not, within two
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weeks from the date of the filing of this order, respondent shall provide the
Director with the names of four attorneys who have agreed to be nominated as
respondent’s supervisor. 1f, after diligent effort, respondent is unable to locate a
supervisor acceptable to the Directot, the Director shall seek to appoint a
supervisor. Until a supervisor has signed a consent to supervise, respondent
shall on the first day of each month provide the Director with an inventory of
client files as described in paragraph (d) below. Respondent shall make active
client files available to the Director upon request;

d.  Respondent shall cooperate fully with the supervisor’s efforts to
monitor compliance with this probation. Respondent shall contact the
supervisor and schedule a minimum of one in-person meeting per calendar
quarter. Respondent shall submit to the supervisor an inventory of all active
client files by the first day of each month during the iyrobatiorx, With respect to
each active file, the inventory shall disclose the client name, type of
represeritation, date opened, most recent activity, next anticipated action, and
anticipated closing date. Respondent’s supervisor shall file written reports with
the Director at least quarterly, or at such more frequent intervals as the Director
may reasonably req_uest{ and

e By June 10, 2016, respondent shall comply with Rule 18(e}(3),

RLPR, by filing with the Clerk of Appellate Courts and serving wpon the Director

proof of respondent’s suiccesstul completion of the profassbnal respongibility

portion of the state bar examination. Failure {o do so shall result in automatic
re-suspension pending proof of successful completion of the examination,
pursuant to Rule 18(e)(3), RLPR,

7. This stipulation is entered into by respondent freely and voluntarily,
without any coercion, duress or representations by any person except as contained
herein.

8. Respondent hereby acknowledges receipt of a copy of this stipulation.

3
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9. Respondent has been advised by the undersigned counse] concerning this

stipulation snd these proceedings generally.
IN WITNESS WHEREOF, the parties executed this stipulation on the dates

indicated below.

Dated: N@ . % 17

Dated: '\i wv :% )

Déted: [ = F

_ /1
Pated; / //y / \

, 2015,

2015

, 2015.

, 2015.

1/4 y{{/?yl /Z

MARTIN A. COLE

DIRECTOR OF THE QFRICE OF LAWYERS
PROFESSIONAL RESPONSIBILITY

Attorney No. 0148416

1500 Landmark Towers

345 5t. Peter Street

St. Paul, MN 55102-1218

(651) 296-3952

KEVIN T. SLATOR
SENIOR ASSISTANT DIRECTOR
Attorney No. 0204584

// ///4//7(/ / ’% 4414//

DUANE A, KENNEDY
RESPONDENT
Attorney No. OO‘§5'128

<

ERICL. NEWMARK
ATTORNEY FOR RESPONDENT
Attorney No. 0259792

100 South Fifth Street, Suite 2100
Minneapolis, MN 55402

(612) 333-9521
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